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DISTRIBUTION OF ALSOP AWARD. 



DISTRIBUTION OF ALSOP AWARD BY THE SECRETARY OF STATE. 

Having carefully examined and considered this case, including the 
^'Opinion of the Solicitor for the Department of State in re the dis- 
tribution of the Alsop Award, made by His Britannic Majesty, actiog 
as Amiable Compositeur, on July 5, 1911,^' which Opiaion I do now 
confirm and adopt as to its conclusions of law and fact, and as to 
the recommendations thereia made, I do hereby determine and 
award, under and pursuant to the authority and jurisdiction vested 
in me by the Act of Congress of February 27, 1896 (29 Stats., p. 32), 
that the foUowing-named persons (that is to say, as represented by 
the estates of such persons) are the claimants in this case within the 
meaning of said statute, and are entitled to share in the award in 
the proportion indicated: 

Estate of Joseph W. Alsop, deceased, 7* per cent plus J of 20i per cent. 
Estate of Henry Chauncey, deceased, 7i per cent plus J of 20i per cent. 
Estate of Edward McCall, deceased, 7i per cent plus J of 20i per cent. 
Estate of Stanhope Prevost, deceased, 7 J per cent plus J of 20i per cent. 
Estate of Theodore W. Riley, deceased, 7i per cent plus J of 20i per cent. 
Estate of George J. Foster, deceased, 20J per cent plus ^ of 20J per cent. 
Estate of George G. Hobson, deceased, 21 i per cent plus J of 20i per cent. 
Estate of John Wheelwright, deceased, J of 20i per cent. 
Estate of George F. Hoppin, deceased, J of 20i per cent. 

The award made to the United States amounted, in American gold 
dollars, to $906,666.78. The expenses incurred in submitting the 
claim to the Amiable Compositeur for his determination, after the 
signature of the Protocol of December 1, 1909, and certain necessary 
expenses incurred subsequent thereto, including transfer of money 
from London to Washington, amounted to $43,173.78. This leaves 
for distribution the sum of $863,493.00. 

I find that certain of the claimants collectively and others of the 
claimants individually have given certain orders on or assignments 
of their interest in said fund, which orders or assignments, where 
uncontested by those granting the same, I shall, as a matter of grace 
and convenience for the parties in interest, observe and honor. 

5 
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6 DISTB3UTI0N OF ALSOP AWAED. 

In view of all of the foregoing, certificates to the Secretary of the 
Treasury will be issued in favor of the following persons or estates 
in the amounts designated: 

Estate of Joseph W. Alsop |71, 957. 41 

Estate of Henry Chauncey 71,957.41 

Estate of Edward McCall 71, 957. 41 

Estate of Stanhope Prevost 71, 957. 41 

Estate of Theodore W. Riley 71,957.40 

Estate of George J. Foster 167,628.04 

Estate of George G. Hobson 144,189.40 

Estate of John Wheelwright 16, 762. 80 

Estate of George F. Hoppin 16,762.80 

Arthur S. Jackson (for Jackson Brothers, Chile) 106, 250. 00 

Crammond Kennedy 12, 500. 00 

Teresa 0. de Prevost 6, 260. 00 

Robert A. Young 30, 797. 92 

Edward Jackson 2, 065. 00 

Edward Q. Jackson 500. 00 

Wherever and whenever the certificates issue in favor of the estates 
of deceased claimants, they shall issue only in favor of the duly 
appointed and bonded executor or administrator of such estate, and 
to no other. 

The claims made — 

by William Wetmore Cryder as executor of Helen Chauncey Cryder as against 
the estate or executor of Henry Chauncey; by Helen Beatrice Cryder in her 
own right and as representative of hel: sister, Clara Lucy Pomeroy Cryder, as 
against the estate or executor of Helen Chauncey Cryder; by Miss Mercedes 
Echenique y Tristan, Mme. Joaquina Forcelledo y Tristan, widow of Tristan, 
Miss Elina Forcelledo y Tristan, Mme. Joaquina Tristan de Tillit, Mr. Joaquin 
P. Lan franco y Tristan, and Mr. Juan Martin Ecenique, as against the estate or 
executor of Edward McCall; and the heirs of John Wheelwright for compensa- 
tion for services rendered by Mr. Wheelwright; by the executrix of Henry S. 
Prevost for sevices rendered by Mr. Prevost; by Mrs. Teresa 0. de Prevost for 
services rendered by herself; by Mr. Henry Chauncey for services rendered by 
himself; by Mr. Charles E. Jackson for services rendered by himself; by Mr. 
Nathaniel A. Prentiss and the estate of George S. Boutwell for services rendered 
by them under a fee agreement; by Mr. Crammond Kennedy under a fee agree- 
ment; by Mr. Crammond Kennedy under an order from the legal representative 
of Edward McCall; by the estate of Henry S. Prevost against the estate of George 
G. Hobson; by Baring Brothers & Company as creditors of the firm of Alsop & 
Co., (seemingly Term No. 11); by the heirs of Charles G. Greene as creditors of 
Alsop & Co., (seemingly Terms Nos. 10 and 11); and by the heirs or estate of E. 
Rolfe against the firm of Alsop & Co. — 

(none of whom, in making these claims, appear before me as claimants 
within the meaning of the statute) involve claims, disputes, and con- 
troversies which do not come within the jurisdiction conferred upon 
me by statute, and I therefore dismiss them without consideration 
but without prejudice to such proceedings, if any, as those making 
the claims may see fit to bring in the appropriate tribunals, for the 
enforcement of the rights of which they may consider themselves 
possessed. 

P. C. Knox. 
August 16, 1912. 
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OPINION OF THE SOLICITOR FOR THE DEPARTMENT OF STATE IN RE 
THE DISTRIBUTION OF ALSOP AWARD MADE BY HIS BRITANNIC 
MAJESTY ACTING AS AMIABLE COMPOSITEUR, JULY 5, 1911. 

I. Origin of the Aslop Claim. 

The origin of this claim has been fully set forth in the intro- 
ductory statement to the Case of the United States (pp. 3 to 43, 
irxclusive) and in the Counter Case of the United States (pp. 11 to 
42, inclusive). The following are the essential facts: 

In 1820 a group of American citizens organized a partnership 
known as Alsop & Company for the purpose of doing business in 
Valparaiso, Chile, and Lima, Peru. This house continued doing 
business in Valparaiso (the Chilean firm being the one interested 
in the transactions hereinafter referred to) from that date, 1820, 
until December 31, 1873. The uniform plan followed by this group 
of men appears to have been to organize a firm for a period of five 
years (except the last term; the eleventh, which was for three years), 
the affairs of each term being wound up at the end of that term, the 
group (to which new members were from time to time added) form- 
ing a new partnership at the expiration of each preceding term. 
It is unnecessary to consider, for the purpose of the distribution 
of the Alsop Award, any but the last three terms of the Chilean 
firm — that is, the ninth, the tenth, and the eleventh terms. The 
ninth term began' on January 1, 1861, and was terminated Decem- 
ber 31, 1865; the tenth term began January 1, 1866, and was ter- 
minated December 31, 1870; the eleventh term began January 1, 
187-1, and terminated December 31, 1873. (See attached articles 
of copartnership.) 

Beginning with 1860 and continuing down to 1870, one Pedro 
Lopez Gama had certain dealings and negotiations with the Govern- 
ment of Bolivia with reference to the exploitation and exportation 
of guano from the Bohvian Littoral. (See Counter Case of the 
United States, pp. 18-29.) Terms No. 9 and No. 10 of Alsop & Com- 
pany financed Gama in these operations. It would seem that by 
the end of Term No. 9, namely, December 31, 1865, Gama owed 
Alsop & Company on account $90,000. (See letters from Mr. Foster 
to ^^Messrs. Alsop & Co., Valparaiso,'' Oct. 1, 1870; Mr. Fergusson to 
**Messrs. Alsop & Co., Valparaiso," Oct. 12, 1870; same to same, 
Nov. 18, 1870.) This sum had been increased at the close of Term 
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8 DISTBIBUTION OF ALSOP AWABD. 

No. 10, on December 31, 1870 (as shown by accounts stated between 
the parties), to $582,135.59 on the ''General Account"; to $63,764.69 
on a ''Special Account''; and to $86,506.18 on a "Special Account of 
Advances". These sums with interest, plus certain other advances 
made from 1871 to 1875, inclusive, amounted in 1875 (according to 
an account stated between Alsop & Company in Liquidation and 
Pedro Lopez Gama) to $1^287,595.76. (See Counter Case of the 
United States, p. 31, and Appendix to Counter Case of the United 
States, p. 35 et seq.) 

This account stated was dated April 7, 1875. On April 9, 1875, 
Pedro Lopez Gama, in order to cancel this indebtedness, transferred 
to John Wheelwright and George Frederick Hoppin, "acting in their 
capacity as liquidating partners of the Commercial firm of Alsop & 
Company of Valparaiso by virtue of the power conferred on them in 
Article 12 of the partnership contract, executed in Valparaiso on the 
31st of December 1870'', all his (Gama's) claim against the Govern- 
ment of BoUvia arising out of the various transactions in connection 
with which he had been financed by Alsop & Company. (Appendix 
to Counter Case of the United States, p. 29.) This transfer was 
recognized by the Government of Boh via in a decree or resolution of* 
the Bolivian Cabinet Council under date of February 7, 1876. (Ap- 
pendix to Case of the United States, p. 337.) 

Under date of December 26, 1876, a contract was entered into by 
and between 'Hhe Minister of Finance and Industry, Dr. Manuel 
Ignacio Salvatierre, in representation of the national interests, and 
John Wheelwright, partner and representative of Messrs. Alsop & 
Company of Valparaiso, for the consolidation and amortization of 
the credits which he had pending against the State," by virtue of and 
derived from the assignment made by Gama. (Case of the United 
States, p. 50.) This contract incorporates two resolutions of the 
Bolivian Cabinet Council, one dated December 23, 1876, and the 
other dated December 24, 1876. The contract also recognized as 
due two items of interest on the debt, one of 170,700 bolivianos and 
the other of 70,000 bolivianos, provision for the cancellation of which 
was made separately from the provisions governing the settlement of 
the main contract. As to these simas the provision was such that 
they were regarded by the Government of the United States as liqui- 
dated and they were therefore never formally presented for payment. 

The resolution of December 23 provided for a concession for the 
operation of certain government mines located in the Bolivian 
Littoral. The proceeds derived from the operation of these mines 
under the concession were to be divided, according to fixed and 
determined percentages, between the concessionaires and the Gov- 
ernment of Bolivia, with the provision that the Government's share 
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DISTEIBUTION OF ALSOP AWARD. 9 

should (until the obligation was extinguished) be applied to the play- 
ment of the debt recognized by the Council resolution of the following 
day (December 24) as being due from Bolivia to the concessionaires. 
The resolution of December 24 recognized the transfer from Gama 
to Wheelwright of Gama's claims against the Government and 
acknowledged the sum of 835,000 bolivianos as being due to Wheel- 
wright ''as representative of the firm of Alsop & Company'' in satis- 
faction of these claims, which sum was to draw interest at 5 per cent 
until paid. This resolution provided, according to a plan set forth 
in the iustrument, for the payment of the debt out of the Bolivian 
customs collected either at Arica or at a national customs house. 
There were thus two sources to which the Alsop creditors might look 
for payment of the debt recognized as due them by this contract of 
December 26, 1876: The first was the Bolivian customs collected at 
the Arica customs house or at a national customs house if established, 
and the second was the Government's share of the proceeds derived 
from the operation of certaia government mines by the concession- 
aires. The concessioniaires received nothing from the customs house 
on this debt and comparatively nothing from the mines. 

Thus the obligation of the contract of 1876 remained subsisting and 
practically unsatisfied. 

That these resolutions, and the contract embodying them, created 
an obligation in favor of the concessionaires, originally as against 
Bolivia, and that such obligation had not been met, was not only never 
denied by Bolivia but was expressly recognized by various govern- 
mental acts and declarations beginning in 1876 and nmning on down 
to the time of the submission of the matter to the Royal Amiable 
Compositeur for determination. (See Case of the United Stiites, 
Point I, pp. 55-110.) 

The obligation was thus by reason of these documents primarily 
against Bolivia. The United States contended, however, that the 
obligation ran also against (3iile and pressed that Government for 
payment. The case was presented to the United States and Chilean 
Claims Commission of 1893, but the Commission expired without 
passing upon it. The revived Commission of 1901 dismissed the 
claim for want of jurisdiction but without prejudice. The claim was 
presented to the Commission by Henry Chauncey — as one of three 
''sole surviving members or co-partner^'of the firm of Alsop & Com- 
pany", and the prayer for judgment was in behalf of three partners 
"as the survivors of the said partnership of. Alsop & Co.'' 

From 1901 until 1909 the claim was from time to time called to 
the attention of Chile, but in August of the latter year it was again 
presented to Chile and vigorously pressed until the two Governments 
on December 1, 1909, signed a protocol referring the claim to the 
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10 DISTRIBUTION OF ALSOP AWABD. 

Bjng of England for adjustment as Amiable Compositeur. This pro- 
tocol provided: , 

"Whereas the Government of the United States of America and the Govern- 
ment of the Republic of Chile have not been able to agree as to the amount 
equitably due the claimants in the Alsop claim; 

"Therefore, the two Governments have resolved to submit the whole con- 
troversy to His Britannic Majesty Edward VII who as an * amiable compositeur' 
shall determine what amount, if any, is, under all the facte and circumstances 
of the case, and taking into consideration all documents, evidence, correspond- 
ence, all^ations, and arguments which may be presented by either Govern- 
ment, equitably due said claimants. 

"The full case of each Government shall be submitted to His Britannic 
Majesty, and to the other Government through its duly accredited representa- 
tive at St. James, within six months from the date of this agreement; each 
Government shall then have four months in which to submit a counter case to 
His Britannic Majesty, and to the other Government as above provided, which 
counter case shall contain only matters in defense of the other's case. 

"The case shall then be closed unless His Britannic Majesty shall call for 
further documents, evidence, correspondence, or arguments from either Gov- 
ernment, in which case such further documents, evidence, correspondence, or argu- 
ments shall be furnished within sixty days from the date of the call. If not so 
furnished within the time specified, a decision in the case shall be given as if 
such documents, evidence, correspondence, or arguments did not exist. 

"The decision by His Britannic Majesty shall be accepted as final and bind- 
ing upon the two Governments." 

At the solicitation of the two Governments, his late Majesty- 
Edward VII indicated his willingness to act as Amiable Compositeur 
under the protocol. Eut before the arrival of the date fixed by the 
protocol for the submission of the Cases of the respective Governments 
His Majesty died. His successor, George V, upon renewed inquiry 
by the two Governments, expressed his willingness to act as Amiable 
Compositeur under the protocol. Accordingly, the Cases of the two 
Governments were submitted under date of August 1, 1910. On 
December 1, 1910, the Counter Cases of the two Governments were 
submitted. 

The Government of the United States contended before the Amiable 
Compositeur that the obligation of Chile to meet the indebtedness 
recognized by Bolivia in the contract of December, 1876, rested upon 
three grounds (see Case of the United States, pp. 232-314) : 

First, The Government of Chile was liable for such indebtedness 
because it had deliberately . and with knowledge appropriated the 
funds specifically set apart and appropriated to the payment of this 
obligation by the contract aforesaid. 

Secondly, The Government of Chile was liable for such indebtedness 
because of repeated solemn undertakings made to the Government of 
Bolivia to pay such indebtedness, the Government of the United 
States for and in behalf of the claimants having the rights of a bene- 
ficiary under these formal undertakings. 
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DISTRIBUTION OF ALSOP AWARD. 11 

Thirdly, The Government of Chile was liable for such indebtedness 
to the Government of the United States because of many diplomatic 
undertakings and agreements made and repeatedly renewed by the 
Government of Chile directly to the Government of the United States 
and based upon ample consideration. 

The Government of the United States also insisted beforo the 
Amiable Compositeur that the Government of Chile was liable in tort 
because of the wrongful action of that Government not only in f aiUng 
to recognize certain specified mining rights conveyed by the Cabinet 
Council resolution of December 23, 1876, but in actually depriving 
the concessionaires of such rights. (See Case of the United States, 
pp. 111-231.) 

On July 5, 1911, the Amiable Compositeur j acting under the pro- 
tocol, denied recovery on the tort, but did 

'* award and determine that the sum of two million two hundred and seventy -five 
thousand three hundred and seventy-five (2,275,375) bolivianos is equitably due 
to the representatives of the firm of Alsop & Company." 

The Commissioners, to whom the Amiable Compositeur referred the 
matter for study, stated in their Report that 

" As the debt admitted by Bolivia was payable in bolivianos, the award must 
be payable in the same currency or in gold at the current rate of exchange." 

On August 11, 1911, the Government of Chile, through its duly 
accredited representatives at London, delivered to the American 
Ambassador at London a ninety-day draft for £186,059 6s. 2d. At 
maturity on November 10, 1911, this draft was cashed in London 
and the proceeds thereof, minus $464.92 for exchange, were trans- 
mitted to the Secretary of State. On November 16, 1911, $906,201 .86 
was covered into the Treasury of the United States to await distribu- 
tion to the beneficiaries by the Secretary of State. 

Representatives of the estates of Joseph W. Alsop, Henry Chauncey, 
Edward McCall, Stanhope Prevost, Theodore W. Riley, Georo;e J. 
Foster, George G. Hobson, John Wheelwright, and George F. Hoppin, 
all deceased, are appearing before the Department claiming to par- 
ticipate in the fund on the ground that ^*the award belongs to, and 
has been made for the benefit of, the following-named estates" — 
naming them as above. Each of the persons named except John 
Wheelwright and George F. Hoppin were partners in Alsop & Com- 
pany, Term No. 9. 

Other parties are appearing before the Department, some as 
assignees, some as payees of orders, some as creditors, and some as 
persons claiming apparently upon a theory of quantum meruit for 
services rendered. These claims will be considered hereinafter. 
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II. Legal Aspects Regarding the Ownership and Distribution 

OF THE Award. 

In adjusting international claims there are two distinct stages : iirst, 
that having to do with the espousal and diplomatic presentation of 
the claim by the government of the injured national and the deter- 
mination of the validity and amount of the claim; and, secondly, the 
distribution of the award among those entitled to receive it. It seems 
entirely sound to say that (under existing principles and rules of law) 
the first stage, that is, the espousal and diplomatic presentation of the 
claim and the determination of its validity and amount, is governed 
by, and must be conducted in accordance with, the rules and princi- 
ples of international law. It seems equally sound to say that the second 
stage, that is, the distribution of the award among those entitled to 
receive it, is a matter not of international law, but of municipal law 
which embodies the rules and principles governing and controlling 
private, personal and property rights. As was aptly said in Phelps 
V, McDonald ([1878] 99 U. S., 297) : 

"Such commissions [for passing upon the validity and amount of international 
claims] as that which made the award here in question usually decide only as 
to the validity of the claim and the amount to be paid. It is rarely, if ever, 
V. ithin their jurisdiction to decide upon the ownership of the claim. - They have 
no means of compelling the attendance of parties or witnesses, no rules of plead- 
ing or procedure applicable to such a case, and the foreign element in. the tribu • 
nal, at least, can not be supposed to have any knowledge of the law according 
to which the question is to be determined. The validity of the claim depends 
upon the law of nations; its ownership, upon the local jurisprudence where the 
transfer is alleged to have been made.'* (p. 307.) And see Prevail v. Bache 
([1840] 14 Pet., 95). 

As these principle's are basic in the determinations incident to the 
distribution of awards, a brief detailed discussion may prove not 
without use. 

BY ESPOUSING A CLAIM DIPLOMATICALLY THE GOVERNMENT MAKES 

THE CLAIM ITS OWN. 

It should, in the first place, be observed that by espousing a claim 

of its national for injuries inflicted by a foreign government the 

espousing government makes the claim its own. As the Supreme 

Court of the United State's has said, in speaking of the claim of WeU 
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DISTBIBUTION OF ALSOP AWABD, 13 

(presented to the United States and Mexican Claims Commission 
organized under the Convention of 1868) : 

" The Government assumed the responsibility of presenting his claim, and made 
it its own in seeking redress in respect to it." (Boynton v. Blaine [1890] 139 
U. S., 306, 323). 

And again, with reference to the claim of the La Abra Company, 
the same court said: 

"The United States assumed the responsibility of presenting the claim and 
made it its own in seeking redress from the Me:icican Republic. " (La Abra Silver 
Mining Company, v. U. S. [1899] 175 U. S., 423, and see to same effect, Freling- 
huysen v. Key [J1882] 110 U. S., 63; Angarica v. Bayard [1888] 127 U. S., 251; 
Great Western Insurance Company v, U. S. [1884] 19 Ct. Cls., 432.) 

It follows from this that in presenting a claim diplomatically, our 
Government acts in its sovereign capacity (see both cases just cited) 
and, therefore, is acting neither as an agent for the claimant (Great 
Western Insurance Company v. U. S., supra) nor as a trustee for the 
claimant. (Great Western Insurance Company v. U. S., supra; Boyn- 
ton V. Blaine, supra; United States v. La Abra Silver Mining Com- 
pany [1894] 29 Ct. Cls., 432.) 

The position of the Department of State on this question has been 
most clearly stated by Secretary of State Olney in connection with 
the Mora claim, when in writing to the Attorney General under date 
of October 7, 1895, the Secretary said: 

**The claim has been loosely spoken of in diplomatic correspondence and 
otherwise, as the claim of Antonio Maximo Mora against the Government of Spain. 
Nevertheless, that description of the claim is to be regarded rather as identifying 
it than as showing its true legal character. It was in fact the claim of the United 
States against Spain, prosecuted as such and paid as such. The money was 
paid by draft in favor of the Secretary of State of the United States, and the 
proceeds are now deposited in the subtreasury of the United States to the order 
of the Secretary. Diuring the course of the negotiations, which ended in the 
final settlement of the claim, I had frequent consultations with the parties in 
interest. I consulted with them not because I was obliged to, but because I 
desired that any settlement made should be satisfactory to them. In several 
letters to me on the subject, the coimsel of Mora and his assignees admitted more 
than once that, while they appreciated the privilege of being conferred with as 
to the terms of settlement, all the right and all the discretion in the matter were 
vested in the Government of the United States. The only action of Congress on 
the subject, that I am aware of, is the joint resolution of March 2, 1895, 28 Stats, 
at Large, 975." (Moore's International Law Digest, Vol. VI, pp. 1021-1022.) 

(And see letter from Secretary Frelinghuysen to Messrs. Mullan and King, 
February 11, 1884, Moore's International Law Digest, Vol. VI, p. 1016.) 

In an earlier letter (October 2, 1895) to the Attorney General re- 
garding the same case, Secretary Olney had said: 

"My view is that it [the case of Frazer v. Dexter] can be dismissed, because 
the Mora money [received from Spain in settlement of the claim of Mora] is held 
by the United States as sovereign and not as trustee or stakeholder for any person- 
or persons; that the suit, though formally against the Secretary of State, is really 
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against the United States, and that the disposition to be made of the money is a 
political question, to be decided by the political department of the Government 
and not by the judicial. At all events the judicial department can have no 
cognizance of that question until the political department shall have decisively 
acted. In support of this view, permit me to call your attention to the case of 
the United States v. The La Abra Mining Company et al., reported in the 29th 
. volume of the Court of Claims, page 432. On page 459 you will find a citation by 
the counsel of the United States of some pertinent cases decided by the Supreme 
Court of the United States." (Moore's International Law Digest, Vol. VI, p. 
1034.) 

Moreover, that the Government acts, and properly may so act, in its 
sovereign capacity in dealing diplomatically with claims of its nationals 
against other governments is shown by the fact that not infrequently 
foreign governments are by this Government entirely relieved from 
all liability for injuries inflicted upon our citizens, without the pay- 
ment by them of any money whatever, and this is done both by 
treaty provision (see treaty between the United States and France of 
1800-1803 releasing the '^ French Spoliation'' claims; the provisions 
of the Treaty of Peace between Spain and the United States in 1898, 
releasing Spain from liabihty for injuries suffered by American citi- 
zens) and by mere diplomatic or executive agreements. (Release by 
American Minister 6t claim for damages, as part of consideration for 
release of vessel ^^ Schooner B. S, AUen,^^ Moore's Arbitrations, p. 
2430; for diplomatic adjustment involving no specific release, see 
Houard's Case against Spain, Moore's Arbitrations, p. 2428, and 
McLeod's case for similar release in favor of the United States, 
Moore's Arbitrations, p. 2419.) Again, this Goviernment has, after 
beginning, discontinued the formal and oflB.cial prosecution of a case 
for reasons regarded as sufficient by the Department of State (Case of 
the ^^Haytian RepubUc" against Haiti, see Moore's Digest, Vol. VI, 
p. 1016, and generally p. 1026) and it arranges settlements of claims. 

Finally, that this Government, by presenting a claim diplomatically 
to another, thereby takes over, assumes responsibihty for, and becomes 
the owner of it, has always been the consistent doctrine of the Depart- 
ment of State and it has uniformly acted in accordance therewith. 
(Moore's Digest, Vol. VI, §§ 1055-1060, p. 1012 et seq.) 

Since a claim for injury to its national is thus presented by one sov- 
ereign to another sovereign, it necessarily follows, as already sug- 
gested, that the determination of the validity and amount of the claim 
is an international (as distinguished from national or municipal) 
adjudication, and is made under and in accordance with the appli- 
cable rules and principles of international law. Therefore, the 
function of international arbitration in such cases, as also of pure 
diplomatic adjustments when the settlement of a claim takes this 
form, is the determination of the questions of validity and amounts 
as between sovereigns, and not the determination of questions 
regarding the private ownership of the award under the applicable 
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rules and principles of the national municipal law in force in the 
country to which the award is paid. This is true whether the inter- 
national award has been made in a lump sum, the passing upon 
individual claims being assigned to a local commission, as, for 
example, the French Indemnity of 1831 (Frevall v. Bache [1840] 14 
Pet., 95); the Chinese Indemnity of 1858 (The Caldera Cases [1879] 
15 Ct. Cls., 546); and the Alabama Claims Commission (Williams v. 
Heard [1890] 140 U. S., 529), or whether the award is not a lump sum, 
but is an award in an individual case and made by an international 
commission which is organized for the express purpose of passing 
upon the individual claims, as, for example, the awards hj the Com- 
mission sitting under the Convention with Mexico of 1868 (Freling- 
huysen v. Key [1883] 110 U. S., 63), and the Commission sitting under 
the Convention of 1871 for the settlement of Civil War Claims with 
Great Britain (Phelps v. McDonald [1«78] 99 U. S., 297). Obviously 
this fact will usually be covered and made entirely clear either by 
the statute creating the local commission, or the treaty or protocol 
creating the international commission; for example, the protocol in 
the Alsop Case submitted to the Amiable Compositeur the question, 
as between the Governments of the United States and Chile, ^^what 
amount J if any, is * * * equitably due the claimants' \ (Case 
of the United States, p. 1.) 

THE FUND WHEN RECEIVED IS A NATIONAL FUND, IN WHICH CLAIMANTS 
HAVE NO STRICT LEGAL OR EQUITABLE RIGHTS. 

From these principles it follows naturally that the award when 
received after the determination of its validit}" and amount belongs 
to the nation and constitutes a national fund. This proposition was 
contested by the claimants in certain cases cited in the preceding dis- 
cussion, but the court declined to acquiesce in the contention. The 
true doctrine on this point was set forth by the Supreme Court in 
Williams v. Heard ([1890] 140 U. S., 529) when the court said: 

"It was held in United States v. Weld (127 U. S., 51), that this award was made 
to the United States as a nation. The fund was, at all events, a national fund to 
be distributed by Congress as it saw fit. True, as citizens of the United States 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be made good by the 
government of Great Britain, the most natural disposition of the fund that could, 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upoB the fund 
awarded, nor was Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of that fund. 

"* ♦ ♦ There was, undoubtedly, a moral obligation on the United States to 
bestow the fund received upon the individuals who had suffered losses at the 
hands of the Confederate cruisers; and in this sense all the claims of whatsoever 
nature were possessed of greater or less pecuniary value. There was at least a 
possibility of their payment by Congress — ^an expectancy of interest in the fund, 
that is, a possibility coupled with an interest." 
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While this particular statement was made in a case dealing with the 
ownership of a portion of a lump-sum award (the Alabama Claims 
fund) there appears no doubt but that the principle is equally ap- 
plicable and controlling in cases where "awards are made in the names- 
of individual claimants by international commissions. For example, 
in La Abra Silver Mining Company v. United States ([1899] 175 U. S., 
,423) where an international commission had made an award in favor 
of or in the name of the plaintiff company, the Supreme Court said: 

"The money in the hands of the Secretary of State was paid to the United States 
by Mexico pursuant to the award of the Commission. That tribunal dealt only 
with the two Governments, had no relations with the claimants, and could take 
cognizance only of claims presented by or through the respective governments. 
No claimant, individual or corporate, was entitled to present any demand or 
proofs directly to the commission. * * * As between the United Suites and 
Mexico, indeed as between the United States and the American claimants, the 
money received from Mexico under the award of the Commission was in strict 
law the property of the United States, and no claimant could assert or enforce 
any interest in it so long as the government legally withheld it from distribution.'* 

That the fund received in such cases is a national fund is further 
shown by the fact that the Government has always exercised the 
right to reopen awards for the purpose of determining if they were 
improper or unjust and of refunding whatever sums it seemed inequi- 
table to retain, and this has been done in spite of the protests and 
legal and other proceedings of claimants. 

[This Government, by new conventions, reopened international awards in 
favor of its citizens in connection with the United States and Venezuelan Com- 
mission of 1867-68 (Moore's Arbitrations, p. 1659 et seq; I Senate For. Rel. Com- 
mittee Reports, p. 471 et seq); and in connection with the awards of the Mixed 
Venezuelan Commissions of 1903, one case, the Orinoco Steamship case, being 
resubmitted to an arbitral tribunal (see record of tribunal) and another, the 
Orinoco Corporation, being settled by diplomatic arrangement. (And see also 
Gibbes case and others under the United States and Colombian Commissions of 
1857 and 1864, Moore's Arbitrations, pp. 1361 et seq., particularly 1396 et seq; 
Gibbes case, 13 Op. Atty. Gen'l. p. 19.) Congress has referred to the Court of 
Claims questions involving the validity of international awards. (The Weil and 
La Abra cases, Moore's Arbitrations, p. 1324 et seq.) The Senate alone has 
investigated claims passed upon by domestic commissions. (Moore's Arbitra- 
tions, pp. 1255 et seq., 1263.) The Secretary of State of his own volition has 
. reopened for examination claims passed upon by an international arbitrator. 
(Pelletier and Lazare cases against Haiti, For. Rel. 1887, p. 593 et seq., Moore's 
Arbitrations, p. 1749 et seq.) 

Moreover, funds received from foreign governments in settlement of American 
claims, have been returned to foreign governments because investigations made 
by this government showed that the claims were for one reason or another 
improper. (La Abra and Weil cases, supra; Brig Caroline, a claim against Brazil, 
For. Rel. 1874, p. 95, Senate Ex. Doc. No. 52, 43rd Cong. Ist Sess., I Senate For. 
Rel. Committee Reports, p. 484.) Indeed in all these three cases Congress appro- 
priated public moneys to make up for that part of the awards which had been 
already distributed among claimants. Moreover, in the Caroline case the Secre- 
tary of State appears to have refunded part of the money without congressional 
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authority, and he similarly practically waived payment of any indemnity in the 
' Pelletier and Lazare cafles, supra. 

When lump sums have been awarded to the United States in settlement o| 
claims, this government has consistently returned all sums in excess of the loedefi 
actually suffered. (Chinese Indemnity 1858, Moore's Arbitrations, p. 4627 et seq^ 
Boxer Indemnity 1901, For. Rel. 1907, p. 174; Japanese Indemnity 1864, For^. 
Rel. 1888, p. 1069, Moore's Digest, Vol.-V, p. 749.)] 

Moreover, in distributing awards Congress has invoked and acted 
upon the same principle, giving the fund to whom it chose and cutting 
oflF from participation those whom it wished. For example, in appro* 
priating money to meet the ** French Spoliation'' claims. Congress first 
charged the Court of Claims to determine the then present ownership 
of the various claims, after which and upon receiving the report of the 
court, it appropriated money to pay the claims but provided that it 
should go to the next of kin of the '^original suflFerer", specifically 
excluding assignees under bankruptcy proceedings and all others who 
did not represent the next of kin. (See 26 Stat., 897, 908; for inter- 
pretation of this statute, see Bagge v, Balch [1896] 162 U. S., 439.) 
Again, in dealing with the Alabama Claims award, Congress provided 
that the Commission might award attorneys' fees to those appearing 
for claimants before the Commission, but declared that — 

all other liens upon, or assignments, sales, transfers, either absolute or conditional 
for services rendered or to be rendered about any claim or part or parcel thereof 
provided for in this bill heretofore or hereafter made or done before such judgment 
is awarded and the warrant issued therefor, shall be absolutely null and void and 
of none effect. (18 Stats., sec. 18, p. 245; for interpretation of this statute se# 
Bachman v. Lawson [1883] 109 U. S., 659.) 

BOTH THE EXECUTIVE AND CONGRESS HAVE CERTAIN PLENARt^ 
POWERS OVER SUCH FUND AND THE DISTRIBUTION THEREOF, 

When the fund in settlement of claims is received from the foreign 
government, either as the result of diplomatic adjustment qr of in- 
ternational arbitration and following the determination of the 
validity and amount of the claim, the national jurisdiction attaches 
thereto and normally it is thereafter dealt with in accordance with 
the rules and principles of national municipal law and not inter- 
national law. 

Such a fund so received at once becomes subject to the exercise ol 
two powers — that of the executive or political branch of the govetu* 
ment and that of the legislative branch. Roughly the jurisdictions 
of these respective powers are as follows: 

Control hy the executive. 

After the fund is received from the foreign government, the political 
branch of the government still deals with it in so far as thete !may be 
international questions involved, such for example as the rounding of 
67102—12 2 
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the award if obtained by means of fraud or imposition, or the mating 
of provision for the resubmission of cases to arbitration (in the exer- 
cise of which power, the Senate obviously may be involved). In 
these matters it would seem that the powers of the executive are more 
or less plenary. The question has never, so far as has been observed, 
been adequately discussed, though it received some attention by the 
Supreme Court in connection with the various La Abra and Weil 
ca^es. In Frelinghuysen v. Key ([1883] 110 U. S., 63), where com- 
plainants sought to compel, by mandamus, the distribution of the 
Weil award by the Secretary of State, who was withholding such sums 
pending the action of the Senate on a treaty providing for a reheai:ing 
of the cases, the court, in denying the writ, said: 

**A11 we decide is, it was within the diacretion of the President to negotiate 
again with Mexico in respect to the claims, and that as long as the two govern- 
ments are treating on the questions involved, he may properly withhold from the 
relators their distributive diares of the moneys now in the hands of the Secretary 
of State." 

There was also involved in this case the interpretation of a statute 
of Congress with reference to the powers conferred and duties im- 
posed thereby on the executive. Section 1 of this statute provided: 

"J5€ it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of State be, and he is hereby, 
authorized and required to receive any and all moneys which may be paid by the 
Mexican Republic under and in pursuance of the conventions between the United 
States and the Mexican Republic for the adjustment of claims, concluded July 
fourth, eighteen hundred and sixty-eight, and April twenty-ninth, eighteen 
hundred and seventy-six; and whenever, and as often as, any installments shall 
have been paid by the Mexican Republic on account of said awards, to distribute 
the moneys so received in ratable proportions among the corporations, companies, 
or private individuals respectively in whdse favor awards have been made by 
said commissioners, or by the umpires, or to their legal representatives or assigns, 
except as in this act otherwise limited or provided, according to the proportion 
which their respective awards shall bear to the whole amount of such moneys 
tiien held by him, and to pay the same, without other charge or deduction than 
is hereinafter provided, to the parties respectively entitled thereto. And in 
making such distribution and payment, due regard shall be had to the value at 
the time of such distribution of the respective currencies in which the said 
awards are made payable; and the proportionate amount of any award of which 
by its terms the United States is entitled to retain a part shall be deducted from 
the payment to be made on such award, and shall be paid into the Treasury of 
ihe United States as a part of the unappropriated money in the Treasury." 
(20 Stat. L., p. 144.) 

Concerning this section the court said: 

"2. The first section of the Act of 1878 authorizes and requires the Secretary 
of State to receive the moneys paid by Mexico under the Convention, and to dis- 
tribute them among the several claimants, but it manifests no disposition on the 
part of Congress to encroach oil the power of the President and Senate to conclude 
another Treaty with Mexico in respect to any or even all the claims allowed by 
tJie Commission, if in their opinion the honor of the United States should demand 
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it. At most, it only provides for receiving and distributing the sums paid without 
a protest or reservation, such as, in the opinion of the President, is entitled to 
further consideration. It does not undertake to set any new limits on the powers 
of the Executive.*' (110 U. S., 63.) 

The fifth section of the same act contained the following stipula- 
tion: 

** Sec. 5. And whereas the government of Mexico has called the attention of 
the government of the United States to the clalins hereinafter named with a view 
to a rehearing therefore be it enacted, that the President of the United (States) 
be and he is hereby requested to investigate any charges of fraud presented by 
the Mexican government as to the cases hereinafter named, and if he shall be of 
the opinion that the honor of the United States, the principles of public law or 
considerations of justice and equity, require that the awards in the cases of Ben- 
jamin Weil and La Abra Silver Mining Company, or either of them, should be 
opened and the cases retried, it shall be lawful for him to withhold payment of 
said awards, or either of them until such case or cases shall be retried and decided 
in such manner as the governments of the United States and Mexico may agree, 
or until Congress shall otherwise direct. And in case of such retrial and decision, 
any moneys paid or to be paid by the Republic of Mexico in respect of said awards 
respectively, shall be held to abide the event, and shall be disposed of accordingly; 
and the said present awards shall be set aside, modified or afi^rmed as may be 
determined on such retrial: Provided, That nothing herein shall be construed as 
an expression of any opinion of Congress in respect to the character of said claims 
or either of them." (20 Stat. L., p. 145.) 

The court interpreted this section as follows: 

"The fifth section, as we construe it, is nothing more than an expression by 
Congress, in a formal way, of its desire that the President will, before he makes 
any payment on the Weil or La Abra claims, investigate the charges of fraud pre- 
sented by Mexico, * And if he shall be of the opinion that the honor of the United 
States, the principles of public law or considerations of justice and equity require 
that the awards * * * or either of them should be opened and the cases retried', 
that he will * withhold payment * * * until the case or cases shall be retried 
and decided in such manner as the Governments of the United States and Mexico 
may agree, or until Congress shall otherwise direct.' From the beginning to the 
end, it is, in form even, only a request from Congress to the Executive. This is 
far from making the President for the time being a qiuisi judicial tribunal to hear 
Mexico and the implicated claimants and determine once for all as between them, 
whether the charges which Mexico makes have been judicially established. In 
our opinion, it would have been just as competent for President Hayes to institute 
the same inquiry without this request as with it; and his action with the statute 
in force is no more binding on his successor than it would have been without. But 
his action as reported by him to Congress is not at all inconsistent with what has 
since been done by President Arthur. He was of opinion that the disputed * Cases 
should be further investigated by the United States to ascertain whether this 
Government has been made the means of enforcing against a friendly power, claims 
of our citizens based upon or exaggerated by fraud,' and, by implication at least, 
he asked Congress to provide him the means * of instituting and furnishing methods 
of investigation which can coerce the production of evidence or compel the exam- 
ination of parties or witnesses. ' He did report ofiicially that he had grave doubts 
as to the substantial integrity of the Weil claim and the 'Sincerity of the evidence 
as to the measure of damages insisted upon and accorded in the case of the La 
Abra * * * Company.' The report of Mr. Evarts can not be read without 
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leaving the conviction that if the means had been afforded the inquiries which 
Congress asked for would have been further prosecuted. The concluding para- 
graph of the report is nothing more than a notification by the President that unless 
the means are provided, he will consider that the wishes of Congress have been 
met, and that he will act on such evidence as he has been able to obtain without 
the help he wants. From the statements in the answer of Secretary Freling- 
huysen in the Key Case, it appears that further evidence has been found, and that 
President Arthur, upon this and what was before President Hayes, has become 
satisfied that the contested 4ecisions should be opened and the claims retried. 
Consequently, the President, believing that the honor of the United States 
demands it, negotiated a new Treaty, providing for such a reexamination of the 
claims, and submitted it to the Senate for ratification. Under these circum- 
stances it is, in our opinion, clearly within the discretion of the President to 
withhold all further payments to the relators until the diplomatic negotiations 
between the two Governments on the subject are finally concluded. That dis- 
cretion of the Executive Department of the Government can not be controlled 
by the judiciary.'^ (110 U. S., 63.) 

The Senate having refused its advice and consent to the treaty 
(referred to by the court) which the President had submitted to it, an 
assignee of the claimant Weil again sought to compel the Secretary 
of State to distribute the fund (part of which he was still retaining) 
on the ground that the President's lawful control of the fund con- 
tinued merely during the pendency of the proposed treaty, and that 
he, therefore, was no longer rightfully withholding payment. The 
court, in declining to grant the mandamus asked for in this case, used 
the following language: 

"It is contended, however, that, in this instance, the final custody of the money 
was vested by the act of June 18, 1878, solely in the Secretary of State, and that 
it was thereby made his duty to distribute and pay the awards to the claimants 
independently of the direction or control of the President. But the act thus 
referred to as the basis of this application, when considered throughout as it must 
be, not only does not undertake to impose the payment of these awards as an 
independent duty upon the Secretary, but specifically subjects such payment to 
the control of the President. The Secretary of State was, indeed, authorized 
and required by the first section to receive from Mexico the whole money awarded, 
and to distribute the same from time to time as the installments came in, among 
those in whose favor awards had been made, or to their legal representatives or 
assigns, but this was accompanied by the restriction, explicitly expressed, out 
of abundant caution, * except as in this act otherwise limited or provided. ' 
* » * * » » * 

**The principal propositions urged by counsel are, that * the award made against 
Mexico in favor of Benjamin Weil remains a final and conclusive adjudication in 
favor of a citizen of the United States against a foreign government;' that *the 
United States have not now and never have had any property, right or interest 
in the original claim or the award, or in the money paid in by Mexico to meet and 
satisfy it;' that 'the money so paid is, by the terms of a statute, in the official 
custody of the Secretary of State; the President of the United States has now no 
lawful control over it, and never had any lawful control over it, excepting for a 
temporary purpose dming the pendency of a new treaty in the Senate; that con- 
trol ended when the Senate rejected the new treaty. ' 
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"These propositions have abeady been substantially disposed of bV the deci- 
sion of this court in Frelinghuysen v. Key (110 U. 8., 63), from the principles 
announced in which we have no disposition to recede. It was there ruled, Mr. 
Chief Justice Waite delivering the opinion, that there was no doubt as to the 
conclusiveness of the awards under the convention of July 4, 1868, but that the 
language of the treaty was to be construed as used in a compact between two 
nations for the adjustment of the claims of the citizens of either against the other; 
that citizens of the United States having claims against Mexico were not parties 
to the convention; that while the claims of individual citizens w^re to be con- 
sidered by the commission in determining amounts, the whole putpose of the 
convention was to ascertain how much was due from one government to the 
other on account of the demands of their respective citizens; that, as between 
the United States and Mexico, the awards were finsd and conclusive until set 
aside by agreement between the two governments or otherwise; that the' right of 
the United States to treat with Mexico for a retrial was unquestionable; that 
each government, when it entered into the compact under which the awards 
were made, relied on the honor and good faith of the other for protection, as far 
as possible, against frauds and impositions by the individual claimants; and 
that where a fraudulent claim or false testimony was presented by a citizen for 
reference to the commission, this was an imposition on his orwn government, and 
it would be not only its right but its duty to repudiate the act, if it afterwards 
discovered that it had in this way been made an instrument of wrong toward a 
friendly power." (Boynton v. Blaine [1890] 139 U. S., 306, 320-321.) 

After quoting the essential portions (as already set forth above) of 
the opinion of the court in Frelinghuysen v. Key regarding the effect 
of the provisions of the statute of 1878 upon the powers of the exec- 
utive, the court continued: 

**The new convention was then pending in the Senate, and it was clear that 
the discretion of the executive department of the government to withhold all 
further payments to the relators until the diplomatic negotiations between the 
two governments on the subject were finally concluded, could not be controlled 
by the judiciary. 

"This is conceded by the relator, and such a concession is inconsistent with 
the contention that the award was a final and conclusive adjudication in Weil's 
favor, as an individual, against Mexico. As between nations, the proprietary 
right in respect to those things belonging to private individuals or bodies cor- 
porate within a nation's territorial limits is absolute, and the rights of Weil can 
not be regarded as distinct from those of his government. The government 
assumed the responsibility of presenting his claim, and made it its own in seeking 
redress in respect to it. Under this convention it was the balance that was to be 
paid, after deducting from what was found in favor of one government that which 
was found in favor of the other. So that the moneys paid in liquidation of that 
balance belonged to the United States, to be increased by appropriation to the 
extent of the amounts allowed Mexico, and the aggregate to be distributed to 
the claimants as might be provided." (Boynton v. Blaine [1890] 139 U. S., 323.) 

The opinion of the court concludes as follows : 

"So long as the political branch of the government had not lost its control over 
the subject matter by final action, the claimant was not in a position, as between 
himself and his government, to insist on the conclusiveness of the award as to him. 
And while it is true that for the disposition of the case of Frelinghuysen v. Key it 
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was sufficient that it appeared that diplomatic negotiations were pending which, 
as the court demonstrated, the act of 1878 in no manner circumscribed, it does not 
follow that the political department of the government lost its control because 
those negotiations failed. 

** On the contrary, that control was expressly reserved, for it was made the duty 
of the President, if of opinion that the cases named should be retried, to withhold 
payment until such retrial could be had in an international tribunal, if the two 
governments so agreed, or in a domestic tribunal if Congress so directed, and, at 
all events, until Congress should otherwise direct. The fact that a difference of 
view as to whether the retrial should be international or domestic may have 
arisen and led to delay, or that such difference may have existed on the merits, 
does not affect the conclusion. The inaction of Congress is not equivalent to a 
direction by Congress. The political department has not parted with its power 
over the matter, and the intervention of the judicial department can not now be 
invoked." (Boynton v. Blaine [1890] 139 U. S., 325-326.) 

On this general phase of the question and with reference to the 
power of the executive in the premises, it seems appropriate to incor- 
porate the opinion of Attorney General Wirt (rendered July 27, 1824) 
on ^'the Judiciary and the Executive''. Although those observations 
of the opinion which deal with the nature of the ownership in the fund 
have not finally been followed by any of the three branches of govern- 
ment, yet the Attorney General's remarks regarding the constitutional 
powers of the executive are timely and pertinent to the present 
discussion: 

" I have e:icamined the case of James L. Cathcart, which you have submitted 
for my opinion. The case is, that the commissioners under the Spanish treaty 
have allowed to Mr. Cathcart a sum of money which, according to his memorial, 
he alone was authorized to receive. It now appears that there are other claim- 
ants on this fund, under titles derived, or alleged to be derived, from Mr. Cath- 
cart, to wit: 1. John Woodside, as trustee for Mrs. Cathcart; 2. Richard Smith, 
cashier of the office of discount and deposits of the United States, as assignee of 
J. Woodside; and, 3. William Robertson, holding a special lien on this Spanish 
claim from Mr. Cathcart, as additional security for the payment of certain bonds 
given by Mr. Cathcart to Mr. Robertson, for the purchase of a tract of land in 
Virginia, &c. Mr. Robertson has filed a bill in the chancery side of the court of 
the United States for the District of Columbia, by which he seeks to enforce this 
lien thus created in his favor by Mr. Cathcart. He controverts the claims of Mr. 
Woodside, Mrs. Cathcart, and Mr. Smith; and asks that the officers of the Govern- 
ment may be enjoined from paying the sum so awarded, to either of the other 
parties, &c. An injunction has been granted in conformity with this prayer. 
And the questions which you propound to me are — 

" 1. WTiether, in any case, an injunction is binding on the executive depart- 
ment of the government? 2. If so, whether the injunction stated is binding on 
the officers of the treasury? 3. Whether the case submitted is such as to render 
it expedient to respect the injunction in this instance? 4. If not, in whose name, 
(according to the state of the case as presented by the documents accompanying 
your letter,) can a warrant legally issue? On the first and second questions, I 
am of the opinion that it is not in the power of the judicial branch of our govern- 
ment to enjoin the executive from any duty specially devolved on it by the 
legislative branch of the government, or by the constitution of the United States. 
If it were otherwise, it would be in the power of the judicial branch of the gov- 
ernment to arrest the whole action of the other two branches. 
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" My opinion is, that the judiciary can no more arrest the executive in the 
execution of a constitutional law, than they can arrest the legislature itself in 
passing the law. It would be easy to show that the existence of such a power in 
the judiciary would place the existence, not only of the government; but of the 
nation itself, at the mercy of that body, in every crisis both of war and peace. 
It is, therefore, in my opinion, essential to the government itself to assert, for the 
executive branch, this independence of action. Yet, nevertheless, I am of th© 
opinion that there are cases in which the courts will be found a useful auxiliary 
to the executive, and promotive of the purposes of justice, to abide the decision 
of a court. Where a law, for example, is so formed, or the evidences of rival 
claims are so poised, as to render it doubtful which, of several individuals, is 
entitled to the benefit of a private law, and the parties have commenced a litiga- 
tion before a court by which their relative rights are to be adjusted, I can per- 
ceive no inconvenience; but, on the contrary, much convenience which would 
result to the executive department from their accepting the aid of a court in ad* 
justing the relative rights of the parties. 

"The forms of proceeding in court give them advantages for the fair settlement 
of these controversies which are not enjoyed by the Executive. The permitting 
a judicial tribunal, therefore, to draw such subjects to its arbitrament is oakuw- 
lated to relieve the Executive from a very onerous burden, which the judicial^ 
can bear to more advantage; it is calculated to promote the piuT)oses of private 
justice; and, at the same time, leaves the Executive in full possession of the 
principles of independence which I have mentioned, whenever the public good 
shall call for its exercise. I am, therefore, of the opinion, that in all cases im 
which the government is a mere stakeholder, and several individuals are claiming 
the benefit of a fund, with regard to which it is immaterial to the government and 
the essential purposes of the law whether it be ascertained to be due to the one 
individual or the other, the officers of the treasury would exercise a sound dis- 
cretion in referring them to the courts for the decision of their respective rights^ 
or, if persons so circumstanced shall have spontaneously commenced the litiga- 
tion of their rights before a court, and the officers of the treasury shall have notice 
of the suit, by an injunction or otherwise, I should think it expedient for them 
to suspend their action under the law, until the court shall have decided on the 
subject. I would not advise those officers to acknowledge the jurisdiction of the 
court, by appearing to the suit as parties; this might involve them in expense 
and trouble. All that I would recommend, in such a case, is a forbearance to act 
until the court shall have decided; and a payment according to the decision, 
when the decision shall be finally made. 

"To your third question, therefore, I answer that the case submitted is such a 
one as to render it expedient to respect the injunction to the extent that I have 
mentioned. All the preliminary steps in the adjustment of the accounts to the 
time of issuing the warrant may be gone through, without prejudice to any one; 
but I would recommend that the warrant be withheld until the court shall have 
decided who is entitled to the money, and then issued to the individual so de- 
cided to be entitled. There are peculiar reasons which render this course espe- 
cially proper at the present instance. Those may be found in the statement 
made by Mr. Cathcart in his memorial to the commissioners, that Jie alone waa 
entitled to receive the money, compared with his deed in favor of Mrs. Cathcait^ 
and his agreement with Mr. Robertson; and in the extract which you furnished 
me from the report of the commissioners. But I forbear to press these peculiar 
circumstances, because, under the general rule which I have already stated, I 
should think this a proper case to abide the decision of a court. 

"This answer to your third question renders it unnecessary to answer your 
foiu1;h. 

"The documents are returned." (1 Op. Atty. Gen'l, 681-684.) 
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It is, therefore, believed that for all questions regarding the inter- 
national phases (save as to such matters as were involved in the 
La Abra and Weil cases, discussed below) the executive may be 
regarded as possessing certain plenary powers. The exact delimi- 
tation of such powers would probably be difficult, and as the question 
is not pertinent to the present inquiry it will not be pursued. 

Control by Congress, 

But it seems clear from the cases that in connection with these 
international phases Congress also may have (as just suggested) cer- 
tain plenary powers. Indeed such powers were exercised in connec- 
tion with the disposition of these same La Abra and Weil cases, when 
Congress later, in 1892, passed certain acts referring to the Court of 
Claims the question of whether or not the awards had been secured 
by fraud. The constitutionality of these acts being attacked, the 
Supreme Court in La Abra Silver Mining Co. v. United States ([1899] 
475U.S., 423) said: 

tt* * 4c rpjjg question for the determination of which the present suit was 
directed to be instituted was whether the award made by the Commission in 
respect to the tlaim of the La Abra Company was obtained as to the whole sum 
included therein or as to any part thereof, by fraud effectuated by means of false 
^wearing or other false and fraudulent practices on the part of the company, or 
its agents, attorneys or assigns. It can not, we think, be seriously disputed that 
the question whether fraud has or has not been committed in presenting or prose- 
cuting a demand or claim before a tribunal having authority to allow or disallow 
it is peculiarly judicial in its nature, and that in ascertaining the facts material in 
such an inquiry no means are so effectual as those employed by or in a court of 
justice. The Executive branch of the Government recognized the inadequacy 
for such an investigation of any means it possessed, and declared that Congress 
by its 'plenary authority' ought not only to decide whether such an investigation 
should be made, but provide an adequate procedure for its conduct and prescribe 
the consequences to follow therefrom. The suggestion that the question of fraud 
be committed to the determination of a judicial tribunal first came from the 
Executive branch of the Government. Undoubtedly Congress, having in view 
the honor of the Government and the relations of this country with Mexico, could 
have determined the whole question of fraud for itself, and by a statute, approved 
by the President, or which being disapproved by him was passed by the requisite 
constitutional vote, have directed the return to Mexico, the other party to the 
award, of such moneys as had been paid into the hands of the Secretary of State. 
It is also clear that in the absence of any statute suspending the distribution of 
such moneys, the President could have ignored the charges of fraud and ordered 
the distribution to proceed according to the terms of the treaty and the award. 
But it does not follow that Congress was without power, no distribution having been 
made, to control the whole matter by plenary legislation (pp. 45^-460). 

« * * * It is therefore difficult to perceive any ground upon which to ques- 
tion its power to make the distribution of moneys in the hands of the Secretary 
of State — ^representing in that matter the United States and not simply the Presi- 
dent — depend upon the result of a suit by which the United States would be 
bound and in which the claimants to the fund in question could be heard as 
parties, and which was to be brought in a court of the United States by its author- 
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ity, for the purpose of determining whether the La Abra Company, its agents or 
assigns had been guilty of fraud in the matter of the claim that it procured to be 
presented to the commission. The act of 1892 is to, be taken as a recognition, so 
far as the United States is concerned, of the legal right of the Company to receive 
the moneys in question unless it appeared upon judicial investigation that the 
United States was entitled, by reason of fraud practiced in the interest of that 
corporation, to withhold such moneys from it. Here then is a matter subjected 
to judicial investigation in respect of which the parties assert rights — ^the United 
States insisting upon its right under the principles of international comity to 
withhold moneys received by it under a treaty on account of a certain claim 
presented through it before the Commission organized under that treaty in the 
belief, superinduced by the claimant, that it was an honest demand; the claimant 
insisting upon its absolute legal right under the treaty and the award of the Com- 
mission, independently of any question of fraud, to receive the money and dis- 
puting the right of the United States upon any ground to withhold the sum 
awarded. We entertain no doubt these rights are susceptible of judicial deter- 
mination within the meaning of the adjudged cases relating to the judicial power 
of the courts of the United States as distinguished from the powers committed to 
the Executive branch of the Government (pp. 460^61). 

*' Much was said in argument about the interference by the act of 1892 with the 
discharge by the President of his constitutional functions in connection with 
matters involved in the relations between this country and the Republic of 
Mexico. For reasons already given this contention can not be sustained. It is 
without support in anything doue or said by the eminent jurists who have pre- 
sided over the Department of State since the controversy arose as to the integ- 
rity of the claim made by the La Abra Company. On the contrary,, those ofl&cers 
have uniformly insisted that the authority of Congress was plenary to determine 
whether the award in respect of those claims was procured by fraud practiced on 
the part of that Company and whether in that event the Company should be 
barred of any claim to the moneys received from the Republic of Mexico. Upon 
this question the legislative and executive branches of the Government have acted 
in perfect harmony. The question arises under the Constitution of the United 
States and a treaty made by the United States with a foreign country, is judicial 
in its nature, and one to which the judicial power of the United States is expressly 
extended. Both branches of the Government were concerned in the enactment 
subjecting that question to judicial determination, and it can not properly be 
said that the President by approving the act of 1892 or by recognizing its binding 
force surrendered any function belonging to him under the supreme law of the 
land'' (p. 462). 

It is believed, however, that such plenary power of the Congress 
should be understood as referring to, and connected with, and indeed 
as auxiliary to, the fulfillment of certain of our international obliga- 
tions in such matters, and that the power should be exercised in 
affording means for carrying out such obligations where such means 
do not reside in the executive; for example, the determination of the 
question of whether fraud has or has not been practiced being a 
question which under our system is distinctively judicial rather than 
executive, and, moreover, the executive not having the machinery 
necessary adequately to conduct a judicial investigation, Congress 
has plenary power in the matter for the purpose of determining how 
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that judicial question regarding fraud shall be determined. It is 
thought that the language of the cases should be understood in this 
sense rather than in the sense that the Congress as such has any part 
or function in the poUtical branch of the government or in the per- 
formance of the duties of that branch. 

But it would seem equally clear and sound with reference to the 
jurisdiction of Congress that when these funds have been received 
and the international aspects have been cleared up, then the funds 
being national funds their distribution is a matter in which the Con- 
gress has plenary jurisdiction if it chooses to act, and that Congress 
having acted either on a specific case or by general legislation the 
distribution must be made under such rules and regulations as the 
Congress has seen fit to provide. 

In this connection, and with reference to the statement of the 
court regarding the agreement between the executive and legislative 
branches of the Government regarding the plenary nature of the 
powers of the Congress in the premises, the following extracts from 
letters from Secretary Evarts to the President, in which is used the 
expression referred to by the court, should be considered. 

In a letter to the President dated August 13, 1879, and marked 
*' confidential''. Secretary Evarts said, in connection with an investi- 
gation of the fraud charged in the La Abra and Weil cases : 

*'The authority for such an investigation must proceed from Congress. I would 
advise, therefore, that the proofs and conclusions you shall come to thereon, if 
adverse to the immediate payment on these awards of the installments received 
from Mexico, be laid before Congress for the exercise of their plenary authority in 
the matter." (Ex. Doc. No. 103, 48th Cong., 1st sess., p. 582.) 

In a letter to the President dated April 30, 1880, on the same 
general subject. Secretary Evarts used this language: 

"The parties interested in these awards have from time to time preferred 
requests for a renewed consideration by the Executive of the questions arising for 
his determination under the act of Congress of June 18, 1878, and have particularly 
insisted that, in deciding against opening these awards diplomatically and 
reexamining them by a new international commission, the whole discretion vested 
in the Executive as a part of the treaty-making power and under the special 
provision of the act of Congress was exhausted, and that the payments should be 
no longer suspended in respect of these cases, or either of them. A solicitous 
attention to the rights of the claimants and the duty of the Executive in the 
premises has confirmed me in the opinion that Congress should determine whether 
'the honor of the United States' requires any further investigation in these cases, 
or either of them, and provide the efficient means of such further investigation if 
thought necessary. 

* * * ^ * * * 

"While these considerations led to the conclusion that these cases ought not to 
be made the subject of a new international commission, I was yet of opinion 
that 'the honor of the United States' was concerned to inquire whether in these 
cases submitted by this Government to the Commission its confidence has been 
seriously abused, and the Government of Mexico, acting in good faith in accepting 
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a friendly arbitration, had been subjected to heavy pecuniary imposition by 
fraud and perjury in the maintenance of these claims, or either of them, before* 
the Commission. In furtherance, however, of this opinion it seemed to me appar- 
ent that the Executive discretion under the act of Congress, could extend no 
further than to withhold further payments on the awards until Congress should, 
by its plenary authority, decide whether such an investigation should be made, 
and should provide an adequate procedure for its conduct, and prescribe the 
consequences which should follow from its results." (Ex. Doc. 103, 48th Cong. 
1st sess., pp. 742, 743.) 

The opinion of the Committees of the House of Representatives on 
this matter is not without interest. In 1877 the Committee on For- 
eign Affairs, reporting on a proposed joint resolution directing the 
Secretary of the Treasury to pay no more moneys on the La Abra 
and Weil claims until further information was obtained by Congress, 
said: 

**The committee are of the opinion that the House of Representatives has na 
jurisdiction over the subject matter referred by the joint resolution, and that the 
Mexican Republic has not made, and could not properly make, any application 
to the legislative department of this government. 

* , * * « * * * 

"The committee do not wish to be understood as expressing any opinion upon 
the questions of fraud and perjury suggested by the representatives of Mexico, 
(W indicated by the resolution referred to this committee, nor as saying that any appli- 
cation which has been or may be made by Mexico to the executive department 
of this government should not be entertained by it, or that the relief sought 
should not be granted. It is the opinion of the committee that the question pre- 
sented, in so far as it relates to payment of money under the awards received from 
Mexico, is entirely within the jurisdiction and discretion of the treaty-making 
power under the Constitution, and that the Executive is, with the concurrence 
of the Senate, fully empowered to open negotiations with Mexico by further 
treaty, if the two powers can concur therein, to accomplish the relief asked forj 
and if, in the opinion of the President, such frauds have been practiced' as to 
entitle Mexico to relief, this committee would be gratified to know that proper 
steps would be taken to that end.*' (House Report No. 27, 45th Cong., 2d sess., 
pp. 6 and 8.) 

Later, in 1886, Mr. Daniel, of the Committee on Foreign Affairs^ 
submitting the majority report of the Committee, said: 

'*HAS CONGRESS THE CONSTITUTIONAL POWER TO REOPEN THE AWARD AND ORDER 

A NEW TRIAL? 

**We have no doubt that Congress may waive the benefits of the treaty with 
Mexico and reopen the case decided in favor of La Abra Company. Sir Edward 
Thornton took such power for granted as an attribute of our national sovereignty. 
The existence of such power is sustained by a number of precedents, and to a 
certain extent it has already been exercised by Congress in the act of 1878 sus- 
pending payment of the sums awarded, and of which the present bill is amend- 
atory. The President assumes and the Secretary of State asserts it, and in Key 
V, Frelinghuysen the Supreme Court afl&rmed it. 

"While we thus recognize the powe^of Congress to intervene, we must not forget 
the circumstances under which intervention is asked, nor fail to remember that 
only extraordinary and very cogent circumstances would warrant it." (House 
Report No. 3474, 49th Cong., 1st sess., pp. 1, 2.) 
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Still later, in 1892, Congress passed the acts providing for the liti- 
gation in the Court of Claims of the question whether or not fraud 
•existed in these cases. 

In 1896 Congress passed a general act (quoted hereinafter) provid- 
ing a method for distribution of all funds of this general character 
received from foreign governments, so that at the present time the 
international phases being finished, the national phase attaches under 
a permanent statute giving certain powers and imposing certain duties 
on the Secretary of State. 

NATURE OF PRIVATE OWNERSHIP IN THE AWARDS. 

But in connection with this doctrine of the plenary powers of the 
executive on the one hand and Congress on the other and notwith- 
standing the doctrine developed and acted upon in the Mexican cases, 

(Frelinghuysen v. Kay and La Abra Silver Mining Co. v. Frelinghuysen [1883] 
110 U. S., 63; Boynton v. Blaine [1890] 139 U. S., 306; U. S. v. La Abra SUver 
Mining Co. [1894], 29 Ct. CL, 432; U. S. v. Weil [1894] 29 Ct. CI., 523 supra; and 
La Abra Silver Mining Co. v. U. S.) 

and in the Alabama Claims cases, 

(Bachman v. Lawson [1883] 109 U. S., 659; Great Western Insurance Co. r. 
U. S. [1884] 19 Ct. Cls., 206, same case on appeal [1884] 112 U. S., 193; U. S. v. 
Weld [1888] 127 U. S., 51; and Williams v. Heard [1890] 140 U. S., 529) 

that the funds received from foreign governments in settlement of 
the claims of American citizens against such governments are national 
funds of the United States, and that ''no individual claimant has as a 
matter of strict legal or equitable right, any lien on the fund awarded, 
nor is Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of such a fund'', though "there is, undoubt- 
edly, a moral obligation on the United States to bestow the fund 
received upon the individuals who suffered the losses'' (Williams v. 
Heard, supra), yet beginning with Comegys v. Vasse ([1828] 1 Peters, 
193), there have been before the Supreme Court of the United States 
A score of cases dealing with the ownership of such claims as between 
private parties, the contests, in most if not all of the cases, arising out 
of transactions which antedated (often by several years) the recovery 
and distribution of the award. These various litigations have been — 
Between the assignee in bankruptcy [who prevailed] and the 
bankrupt; 

(Comegys v, Vasse [1828] 1 Peters, 193; Phelps V. McDonald [1878] 99 U. S., 
298; Williams v. Heard '[1890] 140 U. S., 529.) 

Between the assignee in bankruptcy and the personal assignee of 
the bankrupt (bills dismissed by Supreme Court for want of juris- 
diction) ; 

(Gill V. Olivers Ex's. [1850] 11 How., 529; Williams Trustee v, Oliver [1851] 
12 How., Ill; Williams Trustee v. Oliver [1851] 12 How., 125.) 
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Between a judgment creditor of the insolvent assignor and the 
personal assignee [who prevailed] who was also the assignee of a 
trustee; 

(Deacon v. Oliver [1862] 14 How., 610.) 

Between the administrator of a bankrupt's estate and the execu- 
tor of the assignee of a trustee in bankruptcy, such assignee being 
also the personal assignee of the bankrupt [bill dismissed]; 
(McBlair v. Gibbes [1854] 17 How., 231.) 

Between the administrator of a bankrupt's estate [who prevailed] 
and the executor of the assignee of a trustee in bankruptcy; 

(Williams v. Gibbes [1854] 17 How., 239; Gooding v. Oliver [1854] 17 How., 

274.) 

Between the assignee of a subassignee [who prevailed] and the 
administratrix of the claimant; 

(Lewis V. Bell [1854] 17 How., 616.) 

Between an assignee of the claimant, and an assignee of the as^- 
signee, i. e., a subassignee [who prevailed]; 

(Pugh v. Porter [1885] 112 U. S., 737.) 

Between a subassignee [who prevailed] and a pjrson claiming as 
the assignee of a subassignee; 

(Porter v. White [1888] 127 U. S., 235.) 

Between the assignee [who prevailed] of a trustee in bankruptcy, 
such assignee being also the personal assignee of the bankrupt, for 
services rendered by the assignee in collecting the fund, and the 
administrator of the bankrupt; 

(Williams v. Gibbes, and Gibbes v. Williams [1857] 20 How., 535.) 

Between the trustee in bankruptcy [who prevailed], on behalf of 
the creditors and the administrator de bonis non of the bankrupt's 
estate, for the benefit of the heirs and distributees; 

(Mayer v. White [1860] 24 How., 317.) 

Between attorneys in fact [who prevailed], suing for services in 
collecting, and the claimant; 

(Bachman v. Lawson [1883] 109 U. 6., 59.) 

Between an attorney at law [who prevailed] employed by brother 
of claimant (seemingly acting as agent) and the iadministrator of the 
claimant's estate; 

(Wylie V. Coxe [1853] 15 How., 415.) 

Between a judgment creditor, joined by an assignee in bankruptcy 
[who prevailed], and the bankrupt, who was guilty of fraud in connec- 
tion with bankruptcy proceedings; 
(Clark v. Clark [1854] 17 How., 315.) 
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Between a state receiver upon a judgment taken pro confeaso and 
ftn assignee [who prevailed] under bankruptcy proceedings; 
(Booth V. Clark [1864] 17 How., 322.) 

Between prior assignee and subsequent assignee [wllo prevailed] of 
the same claim, only the latter party filing his assignment with the 
Department of State; 

(Judson V, Corcoran [1854] 17 How., 612.) 

Between rival claimants. 

(Frevail v, Bache [1840] 14 Peters, 96.) 

In all these cases there is more or less discussion of the nature of 
the interest which a claimant has in a fund secured from a foreign 
government in settlement of injuries inflicted upon the claimant by 
that Government, but the subject was particularly treated in Co- 
megys v, Vasse, Frevail v. Bache, Deacon v. Oliver, Mayer v. White, 
Judson v. Cprcoran, Phelps v. McDonald, Bachman v, Lawson, Wil- 
liams V, Heard, U. S. v. La Abra Silver Mining Co. (Ct. Cls.), Pugh 
V. Porter, and Porter v. White. In these cases the courts have made 
various statements regarding the nature of the right possessed by the 
claimant in the awai-d, the more important of which may be stated 
as follows: 

(1) That there is no element of donation or gratuity in the receipt 
by the claimant from the Government of the award made against 
a foreign government (Comegys v. Vasse, Williams v. Heard, Phelps 
V, McDonald) ; 

(2) That the claimant's rights in connection with his claim are 
vested rights (Com^ys v. Vasse) ; 

(3) That the claim has about it and indeed constitutes a ''spes 
recuperandi " (Comegys v, Vasse) ; 

(4) That the claimant's interest in the fund constitutes a chose 
ini action (Judson v. Corcoran) ; 

(5) That the interest may be bought and sold, assigned, devised, 
or pass to legal representatives (Comegys v. Vasse, Williams v. Heard, 
Pugh V, Porter, Porter v. White) ; 

(6) That the right of the claimant is a possibiUty, coupled with an 
interest (Phelps v. McDonald, WiUiams v. Heard) ; and 

(7) That it is immaterial that the claimant has no remedy against 
his government, save as it is specifically given, since in these cases at 
least there may be a right without a remedy (Comegys v Vasse, 
Williams v. Heard, Phelps v. McDonald). 

But see as to all these points Blagge v. Balch (1895), 162 U. S., 
439, which appears to be decided upon the principle that Congress 
may legally do with such claims whatever it desires and sees fit. 

But in connection with all of these cases, and as showing that the 
jptatements and arguments therein made do not in any wise infringe 
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upon the fundamental proposition that awards received are national 
funds belonging to the United States and not to the claimants, and 
that the nation, by one governmental branch or another, has plenary 
authority to deal with such funds as it may see fit, attention is called 
to the observation of Mr. Chief Justice Waite who, in laying down 
the doctrine as to the fundamental rights and powers of the United 
States with reference to such funds, said, concerning the cases that 
had been cited to him as holding a contrary doctrine: 

"None of the cases cited by counsel are in* opposition to this. They all relate 
to the disposition to be made of the proceeds of international awards after they 
have passed beyond the reach of the government and into the hands of private 
parties. The language of the opinions must be construed in connection with 
this fact." (Frelinghuysen v Key, supra.) 

The cases cited to and before the court when this statement was 
made seem to have been Comegys v. Vasse, Clark v, dark, Judson v. 
Corcoran, Phelps v, McDonald, and Gibbes Case, 13 Opinions Attorney 
General, 19 (Ex. Doc. 103, 48th Cong., 1st sess., p. 726). 

Moreover, in this connection, it must not be overlooked that both 
the courts and Congress have regarded and have . treated awards 
made to individuals in international commissions (Mexican Claims 
Commission of 1868) and awards made to the United States in a 
lump sum and afterwards distributed among the claimants (as the Ala- 
bama Claims), as of the same nature and character so far as the rights 
of claimants thereto are concerned; that the courts have seemingly 
refused to recognize any fundamental difference, so far as the rights 
of claimants are concerned, between claims of the latter class to satisfy 
which there is a payment of a lump sum which is subsequently dis- 
tributed among the claimants (Alabama Claims) and claims which 
this Government by treaty releases as against a foreign government 
and to pay which it afterwards appropriates money from its own 
treasury (see Treaty of Guadalupe-Hidalgo; see Great Western In- 
surance Co. V, U. S.); and that as to the releasing of claims and the 
subsequent granting of compensation for such claims to those suffer- 
ing the injury. Congress may and has arbitrarily and seemingly irre- 
spective of any other rights that might have been created by assign- 
ments, sales, bankruptcy proceedings, etc., designated the bene- 
ficiaries of suxjh funds, thus acting on the principle, which indeed 
is established by such action, that the money it paid was a pure 
donation or gratuity by this Government (French SpoUation Claims). 

Upon this phase of the matter, the Supreme Court, in handing down 
an opinion concerning the respective rights of parties claiming under 
the acts of Congress dealing with ^^ French Spoliations^ Claims, said: 

"Under the act of January 20, 1885, the claims were allowed to be brought before 
the Court of Claims, but that court was not permitted to go to judgment. The 
•legifllativ€ department reserved the final determination in regard to them to itself, 
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and carefully guarded against any committal of the United States to their pay- 
ment. And by the act of March 3, 1891, payment was only to be made according 
to the proviso. We think that payments thus prescribed to be made were pur- 
posely brought within the category of payments by way of gratuity, payments as 
of grace and not of right. 

" Manifestly the claims involved in these cases do not come within the rule laid 
down in Comegys v. Vasse and Heard v. Williams, and, without intimating any 
opinion on their merits, the legislation seems to us plainly to place them within 
that applied in Emerson's Heirs v. Hall, though the circumstances are not the 
same. [In this Emerson case, it was held that the fund involved — a pension — 
was a donation or gratuity.] 
• » # * * * * » 

**A8 we have seen, the Court of Claims had informed Congress that their view was 
that the action of the United States came within the constitutional provision as to 
the taking of private property for public use, and hence that Congress was bound 
to pay the claimants what was due them by reason of such taking, and further that 
they had accordingly made awards in favor of assignees in bankruptcy. But Con- 
gress declined to accept the views of the Court of Claims and to treat these claims 
as property of the original claimants, transferable and transmissible like other 
property of the nature of choses in action, and expressly provided that the awards 
should be made to the next of kin instead of the assignees in bankruptcy." 
(Blagge V. Balch [1895] 162 U. S., 439.) 

Moreover, the action of Congress in the matter of the Alabama 
Claims was to the same effect when it provided in section 15 of the 
Act of June 23, 1874 (18 Stats., 245), that the commission should allow 
attorneys' fees to those representing the claimant before the com- 
mission, but that ^'all other liens upon, or assignments, sales, trans- 
fers, either absolute or conditional for services rendered or to be ren- 
dered about any claim or part or parcel thereof provided for in this 
bill heretofore or hereafter made or done before such judgment is 
awarded and the warrant issued therefor, shall be absolutely null and 
void and of none effect''. (See for interpretation of this Bachman v, 
Lawson [1883] 109 U. S., 659.) 

It should be observed, in closing this head of the discussion, that 
the real relationship existing between a claimant and the inter- 
national award made in settlement of his claim, and the exact nature 
of the utmost rights which under the cases and the acts of Congress 
the claimant has in the fund when collected, prior to any act of dis- 
tribution by the Government, are, it is believed, set forth succinctly 
and most clearly in Williams v. Heard, where the court says: 

''It was held in United States v. Weld (127 U. S., 51) that this Award was made 
to the United States a£i a nation. The fund wa£i, at all events, a national fund to 
be distributed by Congress as it saw fit. True, as citizens of the United States 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice denianded that such losses should be made good by the 
government of Great Britain, the most natural disposition of the fund that could 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upon the: 
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fund awarded, nor was Congress under any legal or equitable obligation to 
pay any claim out of the proceeds of that fund. 

♦ ***»*♦ 

''There was, undoubtedly, a moral obligation on the United States to bestow 
the fund received upon the individuals who had suffered losses at the hands of 
the Confederate cruisers; and in this sense all the claims of whatsoever nature 
were possessed of greater or less pecuniary value. There was at least a possibility 
of their payment by Congress — an expectancy of interest in the fund, that is, a 
possibility coupled with an interest. 

"Was the claim in this case property, in any sense of the term? We think it 
was. Who can doubt but that the right to prosecute this claim before the Court 
of Commissioners of Alabama Claims would have survived to their legal repre- 
sentatives had the original claimants been dead at the passage of the act of 1882? 
If so, the money recovered would have been distributable as assets of the estate. 
While, as already stated, there was no means of compelling Congress to distribute 
the fund received in virtue of the Geneva award, and while the claimant was 
remediless with respect to any proceedings by which he might be able to retrench 
his losses, nevertheless there was at all times a moral obligation on the part of the 
government to do justice to those who had suffered in property. As we have 
shown from the history of the proceedings leading up to the organization of the 
tribunal at Geneva, these war premiums of insurance were recognized by the 
government of the United States as valid claims for which satisfaction should be 
guaranteed. There was thus at all times a possibility that the government 
would see that they were paid. There was a possibility of their being at some 
time valuable. They were rights growing out of property; rights, it is true, that 
were not enforceable until after the passage of the a^t of Congress for the distri- 
bution of the fund. But the act of Congress did not create the rights. They 
had existed at all times since the losses occurred. They were created by reason 
of losses having been suffered. All that the act of Congress did was to provide 
a remedy for the enforcement of the right. 

"The claims in this case differ very materially from a claim for a disability 
pension, to which they are sought to be likened. They are descendible; are a 
part of the estate of the original claimants which, in case of their death, would 
pass to their person representatives and be distributable as assets; or might have 
been devised by will; while a claim for a pension is personal, and not susceptible 
of passing by will, or by operation of law, as personality. 

"Neither do we think that the money appropriated by Congress by the act of 
1882 to pay these claims should be considered merely as a gratuity." ([1890] 
140 U. S., 529.) 

THE POWERS AND DUTIES OF' THE SECRETARY UNDER THE STATUTE. 

With these principles in mind as to the rights, powers, and duties 
of the Government on the one hand, particulariy the fact that such 
moneys are national funds, and the rights of the claimants on the 
other, particularly the fact that they possess as to such funds no strict 
legal or equitable right, but only and at most a moral interest, there is 
now to be considered the powers and the duties of the Secretary of 
State in the matter of distributing these funds. 

Reverting to the principles laid down at the beginning of the dis- 
cussion and to the two stages involved in international reclamations, 
57102—12 3 
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it is evident that the Alsop claim having been adopted by the Govern- 
ment, and its validity and amount having been determined by the 
Amiable Compositeur , the international phase (in the absence of ele- 
ments not appearing in this case) has been closed, and the second 
stage, that having to do with the distribution of the award under 
municipal law, has begun. Or, to put it in another form, the municipal 
jurisdiction has now attached and hereafter the fund is to be handled 
entirely under the provisions of national law. 

Further, and reverting to the discussion had above regarding the 
two powers involved in the national disposition of international 
awards, i. e., the executive and the legislative and to the functions of 
each respectively, it is submitted that normally the executive power 
having attached and become exhausted, either by reason of the set- 
tlement of international differences that may have arisen regarding 
the award, or by reason of the fact that no such differences have 
arisen, then the legislative power attaches and controls. Now, in the 
exercise of this jurisdiction which it possesses. Congress has passed a 
general statute (quoted hereinafter) providing in the first place that 
such awards shall, by the Secretary of State, be covered into the 
Treasury [which under the Constitution (Art. I, sec. 9) makes the fund 
thereafter wholly subject to the control of Congress (Great Western 
Insurance Co., v. U. S. [1884] 19 Ct. Cls., 206)], and in the second 
place appropriating them for payment to the holders of certain certifi- 
cates issued by the Secretary of State. So soon, therefore, as such 
moneys are deposited by the Secretary of State in the Treasury, they 
become subject to the statute. It is submitted, that the Secretary of 
State, in proceeding under the statute, is essentially and primarily 
acting as a quasi judicial and special tribunal for the performance 
of specified municipal functions in the determination of certain phases 
of the municipal jurisdiction (to determine which the Secretary is, 
by reason of his primary duties, better able than any other person or 
tribunal) rather than as an executive officer charged with the conduct 
of our foreign relations and matters necessarily incident thereto. All 
of the discussion following is based upon this as a fundamental 
principle. 

It should also be observed that in all of the cases cited above in 
which is discussed the rights of claimants vis avis one another, and 
vis a vis the government, the jurisdiction of the courts, as invoked 
by the parties litigant, attached immediately after the international 
phase of the claim had been finished and before any determination 
was made under specific municipal laws (except probably in the 
Mexican Claims Commission of 1868) and such principles as were 
announced and such statements as were made by the court in these 
cases should be read with this fact in mind; and that since these 
cases arose Congress has enacted this general legislation (above 
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referred to) having to do with the distribution of international 
awards from the standpoint of municipal law; and, finally, that under 
this law as it now stands (the statute having bee'n enacted since all of 
the cases above cited were decided except the La Abra Silver Mining 
Company v. United States and Blagge v, Balch, in neither of which was 
the statute involved or cited) the first step in the exercise of this 
municipal jurisdiction in the determination of the ownership and 
distribution of the award is devolved upon the Secretary of State. 

The statute in question, that of February 27, 1896 (29 Stat., p. 32), 
under which the Secretary will act in this case, reads as follows : 

• "Hereafter all moneys received by the Secretary of State from foreign govern- 
ments and other sources, in trust for citizens of the United States or others, shall 
be deposited and covered into the Treasury. 

* ' The Secretary of State shall determine the amounts due claimants, respectively, 
from each of such trust funds, and certify the same to the Secretary of the Treasury, 
who shall, upon the presentation of the certificates of the Secretary of State, pay 
the amounts so found to be due. 

'* Each of the trust funds covered into the Treasury as aforesaid is hereby appro- 
priated for the pa\Tnent to the ascertained beneficiaries thereof of the certificates 
herein provided for." 

As already stated, there is no reported case under this statute, 
which is, therefore, without recorded judicial construction as to its 
scope, meaning, or purpose. It is, however, understood that a number 
of cases have arisen under the statute, involving the question of the 
right of individuals to compel under this act the action of the Secre- 
tary of State by mandamus and injunction and that in each case the 
courts have held that the Secretary's discretion is uncontrollable by 
such a writ. 

Prior to the statute funds received from foreign governments in 
settlement of American claims had either been dealt with pursuant 
to and in accordance with some special direction of Congress (e. g., 
French Convention of 1831; Mexican Convention of 1839; Brazilian 
Convention of 1849; Alabama Claims, 1871; Mexican Convention of 
1868), or the Secretary of State had distributed the fund without 
such special authority, and apparently under the general powers 
possessed by him through the President to conduct our foreign rela- 
tions, which has been considered, rightly it is thought, to include the 
adjustment and settlement of the claims*of American citizens against 
foreign governments, including payment of the funds received to the 
parties suffering the injury. On this point of distribution, in the 
absence of a controlling statute, the following statement, taken from 
Moore's Digest of International Law, is of interest and value: 

* * * I am under the impression that the payment by diplomatic agents, either 
directly or through this Department, to claimants on foreign governments of 
moneys which may be recovered from such govemmenta in satisfaction of claims, 
is, to say the least, irregular, and imposes responsibility wfeere it does not properly 
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belong/ (Mr. Clayton, Sec. of State, to Mr. Shields, May 19, 1849, MS. Inst. 
Venezuela, I. 77.) 

" *In revising Wharton's Digest you may care to have the result of my exam- 
ination of the subject mentioned in volume 2, page 701, section 245, which I 
made yesterday, in pursuance of your kind permission. 

" 'Secretary Clayton not only directed Mr. Shields to remit to the Treasury 
Department moneys which he might receive from the Venezuelan Government 
in satisfaction of private claims to be by that Department distributed among 
those who might be legally entitled to the same, but he very clearly indicated 
that this was the only correct practice, and leaves it to be inferred that it should 
be followed by all diplomatic officers in the future. 

"*The impression created by the extract printed in Dr. Wharton's Digest is 
that this practice was inaugurated in 1849 by Mr. Clayton and continued. 

" * As a matter of fact Mr. Shields was authorized by instruction of October 15, 
1849, to pay moneys received and to be received from the Venezuelan Govern- 
ment in a certain case to the assignees of the claimants, who were then in Venezu- 
ela, and Mr. Shields reports in his last dispatch, dated January 6th, 1850, that 
*'the receipt for this payment as well as the receipts for payments to the parties 
interested of the amounts realized in all the other cases of indemnity brought 
to a close during my term of service, are left on file in the archives of the legation.' ' 

***0n February 28th, 1852, the Department instructed Mr. Steele, who was Mr. 
Shield's successor, to remit to the attorney of the claimant in the case of the 
Constancia any money which he might receive from the Venezuelan Government 
on account of the claim in that case. Throughout the correspondence, during 
Mr. Webster's and Mr. Cass's administrations (and also Mr. Marcy's), it is made 
clear that the practice of paying by diplomatic agents directly to claimants on 
foreign governments of moneys recovered from such governments in satisfaction 
of claims was approved. 

'' ' 1 have not learned when this practice was changed by the Department, but 
I am satisfied that Mr. Clayton's plan of having the proceeds of foreign claims 
forwarded to the Treasury Department, as set forth in his instructions to 4^. 
Shields, was never insisted upon; indeed, it was wholly impracticable. Having 
been received at the Treasury, such moneys could not have been distributed to 
the parties in interest without an appropriation by Congress.' (Letter of E. I. 
Eenick, sometime chief clerk of the Department of State, to Mr. Moore, Assist. 
Sec. of State, May 27, 1898, MS.)" (Moore's Int. Law Digest, Vol. VI, pp. 
1030-1031.) 

A perusal of the statute will show that it contemplates four opera- 
tions by the Secretary of State: 

(1) The receipt of the money from the foreign government or other 
source; 

(2) The covering of the slime into the Treasury; 

(3) The determining of the amounts due claimants respectively 
from such funds; 

(4) The certification of the same to the Secretary of the Treasury 
by the issuance of certificates. 

In the present case operations (1) and (2) have been already per- 
formed; it remains to carry out (3) and (4). 

The third point itself involves two processes: (a) The determina- 
tion of who the claimants are, and (6) the determination of the 
amounts due them. 
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A study of the statute makes it clear that the whole question of 
the extent of the jurisdiction conferred by this law upon the Secretary 
of State depends upon the meaning and interpretation to be given to 
the word ^'claimants" as used therein — the question being, What 
persons or classes of persons are to be held as covered by it ? 

It must, in the first place, be said that an examination of this 
question makes it quite evident that, under the cases, the persons 
who have interests in any such fund as this may be readily classified 
in two groups: (1) those having initial or primary rights, that is, 
those who have rights by reason of having suffered the injury at the 
hands of the foreign government, who will, under normal conditions, 
be those for whom this Government intervenes; and (2) those who 
have secondary or derivative rights, that is, rights arising either by 
operation of law or out of tra^nsactions between themselves and the 
persons having the primordial rights. These will be such rights, for 
example, as result from inheritance, assignments, bai^ain and sale, etc. 

Does the term '^claimant", as used in the statute, include one or 
both of these general classes ? 

It may, in the first place, be observed that the term '* claimant" 
has in international reclamations, so far as diplomatic discussion is 
concerned, a perfectly definite meaning, that is, the person who has 
been injured and for whom the government intervenes. It has in 
such connection hecome a term of art. This is so clear as to require 
no specific citation of authority. It is true that the term has been 
somewhat loosely employed in some international arbitrations to 
designate the one prosecuting the claim before the tribunal, even 
though such person be the agent, attorney, or even assignee of the 
original claimant, but this use must, it would seem, be regarded 
rather as one of convenience for the purposes of the particular case 
than as a primary meaning, since the general rule shows quite clearly 
that the term "claimant" in international reclamations is used to 
designate those having the primary or primordial right — those who 
suffered the injury — and not those holding derivative rights. 

If the Secretary, in distributing a fund, acts under his constitutional 
right as the one charged with the conduct of foreign relations, and not 
under the statute, there would appear to be no question but that this 
meaning of the term ''claimant*' (i. e., one who suffered the injury 
and for whom the Government intervened) would be regarded as con- 
trolling, since the Secretary's powers and duties would cease when 
the person suffering the injury had received settlement therefor. The 
Secretary would not be concerned (in the sense of adjudicating thereon) 
with the rights of those holding secondary or derivative interests, who, 
their rights involving wholly judicial questions, would be remanded 
to the courts. It was the consistent policy of the Department prior 
to the enactment of the Statute of 1896 to refer contesting parties to 
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the courts (1 Op., 681; 5 Op., 135; id., 670; Bayard v. White [1888] 
127 U. S., 246; Porter v. White [1888] 128 U. S., 235; 21 Op. Solicitor, 
404), though at the same time the Department has, where no dispute 
existed between the parties as to their rights, paid out all or parts of 
any given award to persons standing in such derivative relation as 
assignee or vendee. 

Does the statute, using the term in connection with municipal law, 
alter the primary meaning of the word ? 

On this branch of the inquiry it may first be observed that the courts 
in dealing with international claims have themselves more or less 
uniformly used the term to designate those having the primordial 
interest, that is, those who suflFered the injury. For example, in 
Frelinghuysen v. Key, supra, which involved the very question of 
distribution, the court said, after pointing out that the convention 
under which the claims were to be adjudicated was between the two 
Governments : 

"By the tenns of the compact the individtuil claimants could not themselves 
submit their claims and proofs to the Commission to be passed upon." 

Again, speaking of the power conferred by the fifth section of the 
Act of 1878, the court said: 

"This is far from making the President for the time being a quaisi judicial 
tribunal to hear Mexico and the implicated claimants ^ and detennine once for all 
as between them, * * *.'* 

Further on the court said: 

**The United States, when they assumed the responsibility of presenting the 
claims of their citizens to Mexico for payment, entered into no contract obligations 
with the claimmits to assume their frauds and to collect on their account all that, 
by their imposition of false testimony, might be given in the awards of the Com- 
mission. As between the United States and the claimants^ the honesty of the 
claims is always open to inquiry for the purpose of fair dealing with the government 
against which, through the United States, a claim has been made." 

In the case of Ailing v. United States ([1884] 114 U. S , 563)", where 
a company, having against Mexico a claim which this Government 
submitted and on which an award was made, sued for certain funds 
in connection therewith, the court said: 

''Claimants in this case having received the sum specifically awarded to them , 
appealed to the Secretary for the whole or a part of the sum for customs duties, 
which was awarded to the United States under assignment of Belden and Com- 
pany. This was refused, and this suit is brouj^ht to enforce the claim." 

And again, 

''Not only is the Court of Claims forbidden to entertain jurisdiction of this 
claim, but the Secretary of State is by law authorized and directed to do all that 
can be done for claimants^ without further legislation." 

The law to which the court refers (already quoted supra) provided 
that the Secretary of State should ^'distribute the moneys so re- 
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ceived * * * among the corporations, companies, or private 
individuals respectively in whose favor awards have been made 
* * * and to pay the same * * * to the parties respectively 
entitled thereto''. 

The same use of the term claimant is made all through the cafie of 
Boynton v. Blaine ([1890] 139 U. S , 306)— another case in which a 
mandamus was sought against the Secretary of State:— the court 
making, among numerous similar expressions, the following state- 
ment : 

"So long as the political branch of the Government had not lost its control 
over the subject matter by final action, the claimant was not in a position, as 
as between himself and his government, to insist on the conclusiveness of the 
award as to Mm." 

In the La Abra Silver Mining Company v. United States ([1899] 
175 U. S., 423) involving the relation of claimants to an international 
award, the court used this language: 

"The money in the hands of the Secretary of State was paid to the United 
States by Mexico, pursuaCnt to the award of the Commission. That tribimal dealt 
only with the two Governments, had no relations with claimantSy and could take 
cognizance only of claims presented by or through the respective governments. 
No claimant f individual or corporate, was entitled to present any demand or 
proofs directly to the commission. * * * And *each government, when it 
entered into the compact under which the awards were made, relied on the 
honor and good faith of the other for protection so far as possible against frauds 
and impositions by the individual claimants^ * * * as between the United 
States and Mexico, indeed as between the United States and American claimants, 
the money received from Mexico under the award of the Commission was in 
strict law the property of the United States, and no claimant could assert or 
enforce any interest in it so long as the government legally withheld it from 
distribution" (p. 458). 

It seems, therefore, clear from what has gone before that the term 
''claimant" is, in international affairs, used both by the executive 
and the courts primarily to indicate those having the primordial 
interest in the claim; i. e., those who suffered the injury at the hands 
of the foreign government. This being true, the Secretary's juris- 
diction under the Statute of 1896 would, as far as the use of this 
term is concerned, appear to be confined to determining who those 
are who suffered the direct injury at the hands of the foreign govern- 
ment, and the amounts respectively due them in adjustment of such 
injury. 

But there are other considerations, equally applicable and per- 
suasive, which lead to the same conclusion regarding the extent of 
the meaning which should be given to this term and the consequent 
jurisdiction of the Secretary of State. 

The authority to determine the amounts due the respective claim- 
ants, as that term is understood and defined, involves the exercise of 
quasi judicial powers. Now it is notorious that the executive is not 
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circumstanced, certainly in the. absence of direct and express con- 
gressional authorization, to exercise such powers properly and 
eflFectively, save in a limited and circumscribed way. For instance, 
the executive can not bring in absent or unwilling parties; it can not 
summon and compel the attendance of witnesses ; or witnesses being 
present, it can not control their conduct nor compel their testimony; 
it can not administer oaths or affirmations; it can not punish for 
contempt; it can not enforce its determinations; and it lacks gen- 
erally those powers to which the judiciary looks for its effectiveness. 
This inherent deficiency was pointed out to Congress by the executive 
in connection with the La Abra and Weil cases when in a letter from 
the Secretary of State to the President, approved by the President, 
and suggesting that Congress act, it was said: 

"The Executive Government is not furnished with the means of instituting 
and pursuing methods of investigation which can coerce the production of evi. 
dence or compel the examination of parties and witnesses. " (Sec. Evarts to the 
President, Aug. 13, 1879, Ex. Doc. 103, 48th Cong., Ist sess., p..582.) 

In a later letter (April 13, 1880) Mr. Evarts reaffirmed these state- 
ments. (Id., p. 742.) 

The Supreme Court recognized the validity of this criticism in 
delivering its opinion in the La Abra Silver Mining Company v. 
United States ([1899] 176 U. S., 423) when it said: 

"It can not, we think, be seriously disputed that the question whether fraud 
has or has not been committed in presenting or prosecuting a demand or claim 
before a tribunal having authority to allow or disallow it is peculiarly judicial in 
its nature, and that in ascertaining the facts material in such an inquiry no means 
are so effectual as those employed by or in a court of justice. The Executive 
branch of the Government recognized the inadequacy for such an investigation 
of any means it possessed, and declared that Congress by its * plenary authority' 
ought not only to decide whether such an investigation shuold be made but pro- 
vide an adequate procedure for its conduct and prescribe the consequences to 
follow therefrom. " 

While these expressions were all made regarding the investigation 
of fraud merely, the principles involved are applicable to every situ- 
ation in which parties contest regarding the facts concerning and the 
law applicable to any transaction. Therefore, unless the duty to 
decide such questions is expressly given by statute, and the machinery 
necessary for the successful dealing with judicial problems created, 
there can be no question but that judicial controversies in all such 
matters should, so far as possible, be referred to the courts where 
there can be a judicial determination of the controverted facts and 
law. In such a course only can there be a reasonable certainty that 
justice will be done. On this point reference may appropriately be 
made to the opinion of Attorney General Wirt, already quoted 
above. (1 Op., 6310 
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Moreover, in this connection, this further fact should be observed. 
Experience in the past has shown that persons desiring to share in the 
award at times manifest a disposition to present their claims to the 
Department in a loose, inartistic, and prejudiced fashion not calcu- 
lated to enable the Department to arrive most easily at the exact truth, 
and the Department is virtually helpless effectively to require other 
and proper presentation. Again, the Department being a political 
branch of the Government, attempts are oftentimes made to invoke 
outside influences and to bring to bear political and other pressure 
against it. Obviously parties in litigation in the courts would never 
think of using such reprehensible methods upon the court, and if they 
attempted to do so theycould be adequately dealt with, but the very 
character of the methods and the limitations of the powers possessed 
by the Department make it impossible for it properly to relieve itself 
from such attempted interference and coercion. It is most desirable 
and necessary, as a practical matter, that opportunity for this prac- 
tice be reduced to the minimum by reference to the courts of all ques- 
tions not clearly falling within the Secretary's duties, as imposed by 
statute. That is to say, this emphasizes the need and value of curtail- 
ing rather than extending the jurisdiction of the Department by 
implication. 

It is also to be borne in mind that the statute makes and consti- 
tutes the Secretary of State a special tribunal with limited powers 
and jurisdiction, and it is fundamental to our jurisprudence that a 
special tribunal mus.t keep carefully and strictly within the limits of 
its powers and duties. 

Moreover, it is to be observed that Congress would in wisdom 
naturally lodge in the Secretary of State the authority to carry out 
that part of the municipal function which he can perform better than 
any other tribunal, namely, determine the parties having the pri- 
mordial right. Superior efficiency in this respect results from the fact 
that the Secretary has all the iirformation possessed by the Govern- 
ment regarding the initial injury and the sufferers therefrom; much 
of such information may be in official correspondence, which, because 
of its. confidential character, may not be made public and to which, 
therefore, the courts could not have access; and, finally, he has at his 
command, as the courts have not, the machinery necessary to secure 
additional information on this point if such information be required. 
In view of these considerations, the conclusion is necessary that Con- 
gress, in putting upon the executive a part of the burden under 
municipal law, intended that it should be that part, and that part 
only, which the executive was best fitted to perform. Therefore, the 
statute should be taken strictly and literally, and the jurisdiction i* 
confers should be confined within those limits which the Secretary of 
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State can administer better than anyone else, and which, moreover, 
is the full jurisdiction he can effectively administer. 

Finally, the statute provides that the Secretary of State '* shall 
determine the amounts due claimants, respectively " ; shall '^certify 
the same to the Secretary of the Treasury'' ; and that the latter ''shall, 
upon the presentation of the certificates of the Secretary of State, 
pay the amounts so found to be due * * * to the ascertained 
beneficiaries thereof of the certificates herein provided for". It will 
be observed that under the statute there is no provision whatever 
for an appeal from the Secretary's decision, or for a review of his 
findings. The money is appropriated to pay 'Ho the ascertained 
beneficiaries thereof of the certificates" isstied by the Secretary of 
State. It must, therefore, be that the Secretary's findings and deter- 
minations, when made and certified to the Treasury, are final and con- 
clusive, and can not be reopened, modified, or set aside, either 
directly or collaterally, in any proceeding in a court. As the court 
said in Ailing v. United States (supra) regarding an analogous but 
much narrower statute authorizing the Secretary to "distribute the 
moneys so- received * * * and to pay the same * * * to the 
parties respectively entitled thereto", '^the Secretary of State is hy law 
authorized and directed to do all that can he done for claimants, withovi 
further legislation^ \ Considering the deficiencies inherent in the 
executive in the matter of judicial machinery and therefore in the 
determination of judicial controversies; that contests regarding 
derivative rights are all of necessity of a strictly judicial and not 
infrequently most involved character; and that there is no provision 
for appeal from the Secretary's decision, which is final on the matters 
covered, there appear the very strongest practical reasons for the 
Secretary to restrict his jurisdiction carefully not only within the 
limits laid down by the statute, but within the bounds over which he 
can exercise effective jurisdiction and determination. 

This principle obviously leaves open for adjudication in the courts 
all questions not determined by the Secretary; and, therefore, all 
persons holding derivative rights may resort to the courts for the 
enforcement thereof, since the Secretary would have made no deter- 
mination concerning such rights. 

In conclusion upon this point, it is submitted that, having in mind 
the precise meaning which has been given to the word "claimant" 
both in diplomacy and in the courts when dealing with international 
awards; that the executive is not prepared effectively to exercise 
general judicial functions; that from the exercise of such functions 
as the Secretary of State is authorized to perform under the statute 
there is no appeal provided and, therefore, that the Secretary's action 
must be final on the matters determined by him; that being consti- 
tuted a tribunal of limited jurisdiction, the functions thereof must be 
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exercised strictly within the limits laid down; and that finally, and 
in the absence of some express statement to the contrary, it must be 
assumed that Congress intended that the executive branch should 
exercise those functions for which it is best fitted to perform and none 
others — the jurisdiction conferred on the Secretary of State by the 
statute in question should be regarded, interpreted, and enforced as 
extending merely to the determination of the initial or primordial 
rights, leaving to the ordinary courts of justice the function of pass- 
ing upon the complicated questions of law and fact which must of 
necessity arise in connection with the determination of all secondary 
or derivative rights. 

Parties appearing before the Department with secondary or deriva- 
tive rights not infrequently assert that they have a lien upon the funds 
in the hands of the Department by virtue of certain relationships 
which they hold or have held to the primary claimants, or by virtue 
of the instruments of various kinds which they hold, and they, there- 
fore, contend that the Department must consider and pass upon 
their claims and make them participants in the Department's distri- 
bution of the funds. It is believed to be unnecessary, regarding this 
contention, to enter into any extended argument or to do more than 
point out that if, as the courts have repeatedly held, the primordial 
claimant has no strict legal or equitable right, title, or interest in the 
fund then a fortiori those holding merely derivative rights from such 
persons could have no lien upon the fund so long as it is in the hands 
of the National Government and before it reaches the hands of the 
primordial claimants under and pursuant to the determinations made 
by the Secretary; and that the question as to what, if any, rights 
such parties may have in the fund after it reaches the hands of the 
initial claimants, this Department is not, under the view herein taken, 
authorized to consider, pass upon, or determine. All such persons 
have complete opportunity to invoke their full, legal, and equitable 
remedies in the courts as to those against whom they assert rights, 
and to the courts, if they are so advised, they should resort. Should 
any object to this on the ground that the rights or equities they con- 
sider themselves possessed of are not cognizable either at law or equity, 
it should be said in reply that it seems perfectly clear they do not, in 
such event, possess rights which should be recognized by the Depart- 
ment. 

The Department has in the past, and it is recommended that this 
procedure be continued in the future, issued certificates, as a matter of 
grace and accommodation, to persons holding assignments, orders for 
payment, powers of attorney, or other instrument, such funds or parts 
of funds as any claimant should, in such instruments, direct to be paid 
and should indicate a willingness to have so paid; but it is also recom- 
mended that whenever payment under any such assignment, order, 
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power of attorney, or other instrument is contested, that then the 
matter should proceed in the regular course recognized by statute, 
the certificates being issued to the original claimant and the other 
party being left to his remedy in the courts. In no other way can 
it be certain that impartial justice will be done. 

It is, therefore, recommended that in this case the Secretary issue 
his certificates to the Treasury for and in behalf only of those who 
are found to possess initial or primary rights in the award; that he 
remit those who claim secondary or derivative rights to their remedies 
in the courts, save in those cases in which such persons appear with 
uncontested orders or assignments; and that, inasmuch as there are 
a number of parties claiming secondary or derivative interests in this 
(the Alsop) award, in all those cases, if any, in which the original 
claimant is not now living the certificates be issued for such claim- 
ant's share to a bonded administrator or executor, and to no other 
person, in order that the rights of those claiming derivative interests 
may be amply protected. 

It has been argued in connection with this case (see brief filed in 
support of the contention that the Secretary of State should adju- 
dicate and pay from the award certain claims for compensation for 
services rendered by persons said to be "liquidators'' of Alsop & 
Company) that the purpose of the statute was to constitute the 
Secretary of State a "special equity judge" and to vest in "the 
Secretary of State, as a special equity judge, complete jurisdiction 
to hear and adjudicate aU questions as to the ownership of the 
fund''; that the Secretary of State has, "as a special equity judge j 
the same jurisdiction to administer and distribute a trust fund 
that aJl other equity judges have under like circumstances"; and, 
seemingly, that the Secretary "shall hear and determine all the 
equities between the parties, and make a complete distribution of the 
fund by a final decree". 

It is believed that these contentions are sufficiently met by the 
discussion which has preceded. It may, however, be added that 
the statute certainly does not in terms confer or purport to confer 
any such powers and duties as are here contended for, and practical 
considerations already mentioned render any such extensive inter- 
pretation by implying such powers or duties most undesirable, 
even if such extensive interpretation had, as it is believed it has 
not, any legal basis. 

It may, moreover, be added that the Department has not so inter- 
preted the meaning and purpose of the statute. (See brief in Pell v. 
Hay, prepared and filed in that case by SoUcitor Penfield.) 

Finally, the matter of the purpose of the statute and the powers 
thereby conferred would seem to be conclusively settled (and in a 
way to negative the contentions set forth above) by the statement 
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made at the time the matter was reported by Mr. Hitt to the House 
from the Committee (the provision being incorporated in the Diplo- 
matic and Consular Appropriation Bill). Mr. Hitt said: 

'^ These are the changes in this appropriation bill, as compared with that of last 
year. There is a single item which touches more general legislation. The trust 
funds in the custody of the State Department have heretofore, by the officer having 
them in charge, been dei)08ited where he pleased, deposited generally in banks. 
The Secretary of State has suggested, and the Committee on Expenditures in the 
State Department of the House of Representatives have presented to the Com- 
mittee on Foreign Affairs, the draft of an amendment to the existing law. By it 
we have provided that these funds shall be deposited and covered into the 
Treasury and paid out on certificates of the Secretary of State; a reform which I 
think will meet the approval of every member of the House." 
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III. The Parties fob Whom the United States Intervened in 

THIS Case. 

The consideration of this question is made necessary by the fact 
that certain parties claiming as creditors of some one or more of the 
terms of Alsop & Company allege that the claim was prosecuted and 
the award secured by this Government for the firm of Alsop & Com- 
pany and not for the persons who formerly composed the firm An 
examination of the record demonstrates that : 

(1) THE UNITED STATES DID NOT INTERVENE FOR THE FIRM, THAT 
IS, THE LEGAL ENTITY OF ALSOP & COMPANY. 

That this is the fact is fully demonstrated by the history of the 
case as set forth below: 

(a) The claim before the Americarv- Chilean Commission. 

As has been already pointed out above, the revived American- 
Chilean Claims Commission of 1901, to whom this claim was presented 
in the name of ''Henry Chauncey v, Kepublic of Chile ^', dismissed the 
claim for want of jurisdiction, byt without prejudice. Article I of 
the convention which created the Commission gave it jurisdiction as 
follows : 

"All claims on the part of corporations, companies, or private individuals, 
citizens of the United States, upon the Government of Chile, arising out of acts 
committed, . . . shall be referred to three commissioners, etc/* (Appendix 
to Case of the U. S., Vol. II, p. 1.) 

The Commission dismissed the claim with the following language: 

"From the facts and principles hereinbefore stated, it results, then: 

"That the claimant, Henry Chauncey is the agent of Henry S. Prevost, who is 
the substituted liquidator of the firm of Alsop & Company in liquidation; 

"That Alsop & Company is a society *en comandita simple,* duly created, 
incorporated, and registered under the Chilean law with all the formalities of 
that law, and domiciled in Chile; 

"That a society 'en comandita simple' (precisely like a society anonima) forms 
a juridical person distinct from the members considered individually; 

"That under the recognized principles of international law, a juridical or 
moral person borrows nationality of the State or legislature from which it has 
received its existence; 

"That under the recognized principles of civil law, as applied to commercial 
societies, such societies continue to exist during liquidation; 

"That Alsop & Company in liquidation is still Alsop & Company; 

"That Alsop & Company being a Chilean society is a citizen of Chile; 

"And, therefore, that under Article 1 of the Convention of 1892, this Com- 
mission has no jurisdiction over this claim." (Appendix to Case of the U. S., 
Vol. II, p. 568.) 
46 
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Following this came the statement by the Commission that — 

"The case is dismissed therefore, without prejudice, however, to any rights 
which the claimant, or claimants, or Alsop & Company, or its liquidator may have, 
either by diplomatic intervention oi before the Government of Chile, or the courts 
of Chile. Nor are the merits of the claim in any way prejudiced by this decision.' * 
(Appendix to Case of the U. S., Vol. II, p. 569.) 

(6) TTie claim diplomatically presented. 

The Government of the United States seems never to have acted 
upon the view that it was presenting a claim for the Chilean entity, 
and, indeed, in the negotiation leading up to the protocol under which 
the award was made, it not only distinctly repudiated the idea that it 
was acting for the firm, but insisted over and over again that it was 
in fact acting for the American citizens who had formerly composed 
the firm. The following g^tatement from the Counter Case of the 
United States (pp. 6-10) will show the early attitude of this - 
Government : 

"As indicated above, an examination of the correspondence in this case will 
show that the representations of the United States have always been based upon 
the fact that the firm of Alsop & Company, whatever its status may have been as a 
matter of mere legal fiction, was in essence and in fact wholly American, and that 
its members being American citizens, investing their own American capital, the 
Government of the United States had a right to make and to continue to make its 
representations in behalf of these American citizens, and for the protection of this 
American property, in respect to any and all actions which in the judgment of the 
Government of the United States were injurious and contrary to the law of nations. 

''This fact appears from the very earliest mention found in the diplomatic corre- 
spondence concerning the claim, ^n a dispatch of Minister Logan to the Secre- 
tary of State under date of August 9, 1883, the Minister, in response to the request 
of the Secretary of State for information concerning the 'claims of American citi- 
zens against the Chilean Government, growing out of the present war,* listed this 
Alsop Claim as that o| 'John Wheelwright for breaking of mining contract with 
Bolivian Government through Chilean occupation.' (App. I, case of the United 
States, p. 41.) 

"In the first specific instruction (dated March 20, 1886) given by the Depart- 
ment of State regarding this claim the Secretary of State stated that he trans- 
mitted to the American Legation at Santiago the 'documents presenting and 
substantiating a claim of Mr. John Wheelwright, an American citizen now residing 
in Antofagasta, against the Chilean Government for wrongs done him as partner 
of the firm of Alsop & Company.' (App. I, Case of the U. S., p. 47.) Later the 
claim came to be known as the claim of the ' representatives of the late John Wheel- 
wright' (Minister Egan to the Secretary of State, September 13, 1890, App. I, 
Case of the U. S., p. 53), and this was the language used without objection on the 
part of the Chilean Government in a communication dated September 30, 1890, 
from the American Minister at Santiago to the Minister of Foreign Relations of 
Chile. (App. I, Case of the U. S., p. 56.) Two years later, under date of June 
3, 1892, the American Minister, in addressing the Minister of Foreign Relations 
of Chile, referred to the claim as that of 'the representatives of the United States 
commercial house of Alsop & Company' (App. I, Case of the U. S., p. 59), and 
the Minister of Foreign Relations, in his acknowledgment of this communication, 
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likewise described the claim as that of the ^representatives of the American 
Commercial House of Alsop & Company,' without suggesting that the claim was 
any other or different than as described. (App. I, Case of the U. S., p. 63.) 
Later in the same month,— June 22, 1892, — the American Minister, in another 
communication addressed to the Minister of Foreign Relations of Chile, again 
characterized the claim as that of the 'representatives of the United States Com- 
mercial House of Alsop & Company' (App. I, Case of the U. S., p. 64); and still 
later, under date of October 13, 1897, the Chilean Minister of Foreign Relations 
spoke of the * Alsop claimants' and likewise referred to the * Alsop claim.' (App. 
I, Case of the U. S., p. 70.) From that time until the present negotiations the 
claim has been referred to shortly as the * Alsop Claim' or, interchangeably, as 
the 'Claim of Alsop & Co.' The entire coirespondence in the case, however, 
that these terms — 'Alsop Claim' and the 'Claim of Alsop & Co.' — ^were mere 
designations and that it was at all times understood by both governments that 
the Government of the United States was making its representations for and in 
behalf of the American citizens who comprised the firm of Alsop & Co., and who 
were interested in the claim itself. This is clearly apparent, for example, from 
the cable instructions sent by Secretary of State Hay to the American Minister 
at Santiago under date of June 9, 1904 (just prior, it will be observed, to the 
negotiation of the final treaty of peace between Chile and Bolivia), in which 
the American Minister was directed to 'advise Chilean Government that the 
Government of the United States expects that just and reasonable indemnity 
be made in Alsop claim. Some of claimants in great need. The Government of 
the United States expects prompt and equitable payment adequate to losses sus- 
tained by cknmants.^ (App. I, Case of the U. S., p. 86.) 

"Moreover, the agent of the Government of Chile made a declaration before the 
United States and Chilean Claims Commissions of 1893 and 1894 which recognized 
that the real parties in interest in this claim were not the mere artificial entity 
of Alsop & Co., but the American citizens who composed the firm." (App. II, 
Case of the U. S., p. 407.) 

(c) The negotiation oj the Protocol of December 1, 1909. 

As already indicated, the diplomatic representations and corre- 
spondence leading to the formation of the protocol under which the 
award was made by the King of England leaves no doubt as to the 
attitude of the United States in this matter. 

The first protocol which Mr. Dawson proposed to the Chilean Gov- 
ernment recited that — 

"Whereas the Government of the United States and Chile have not been able 
to reach an agreement as to the amount equitably due from Chile to Mr. John 
Wheelwright, Mr. George Frederick Hoppin, Mr. Joseph W. Akop, Mr. Edward 
McCall, Mr. George J. Foster, Mr. Theodore W. Riley, Mr. Henry Chauncey, and 
Mr. Henry S. Prevoat (their heirs, assigns, representatives, and devisees) American 
citizens doing business in Chile under the finn name of Alsop and Company, for an 
indebtedness arising, etc., etc." (App. to the Case of the U. S., Vol. I, p. 184.) 

The questions which, under this same suggested protocol, it was 
proposed to submit for determination began with these words: 

**What sum, if any, is under all the circumstances equitably due from the Gov- 
ernment of Chile to the claimants Mr. John Wheelwright, Mr. George Frederick 
Hoppin, Mr. Joseph W. Alsop, Mr. Edward McCall, Mr. George J. Foster, Mr. 
Theodore W. Riley, Mr. Henry Chauncey, and Mr. Henry S. Prevost (their heirs, 
assigns, representatives, and devisees), etc., etc." 
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On September 27, 1909, the American Minister at Santiago reported 
that he had submitted the Department's draft protocol and that the 
Chilean Minister for Foreign Affairs had submitted a counter draft 
which made arbitration of the right of the United States to support 
the claim diplomatically a condition precedent. The Minister 
reported that he had told the Minister for Foreign Affairs that this 
was unacceptable, and that Chile now yielded the point and accepted 
the numbered articles of the Department's draft with a few imma- 
terial changes, though rejecting the preamble as unnecessarily 
detailed, stating only the American side and unjustly preventing 
their alleging Chilean registration of the firm. The Minister reported 
that Chile suggested the following preamble : 

*'The Governments of Chile and of the United States of America not having 
been able to reach an agreement as to the original and subsequent claims derived 
from the credit against the Government of Bolivia of the firm of Alsop and Com- 
pany (as successors to the rights of Pedro Lopez Gama) represented by the heirs, 
assigns, and attorneys of the members thereof, which credit the Government of 
Chile assumed in conformity with the Chilean-Bolivian Treaty of Friendship of 
October twentieth, nineteen hundred four, have agreed to submit the question to 
a tribunal of arbitration to be constituted in accordance with the general rules 
established by the convention relating to the peaceful arrangement of inter- 
national diflSculties signed at The Hague, and those established in the present 
agreement, have designated their respective plenipotentiaries, et cetera. Article 
one, et cetera." 

In replying to this, under date of October 1st, the Department said : 

**Your Alsop cable 27th. Chilean proposed preamble entirely unacceptable. 
* * * Regarding question of Chilean registration of partnership, Department's 
draft articles three and six sufficiently broad to permit Chile to offer in evidence any 
facts or circumstances which she may regard as bar to recovery. Department can 
not consent to any modification which would directly or indirectly make issue 
of Department's right to intervene in this case. Question is whether Chile is 
liable for injuries suffered by American citizens and that question must be arbi- 
trated broswily on merits as claims of American citizens and not on narrow technical 
ground of Chilean registration of partnership. Any changes seeking to make 
recovery depend upon question of registration of partnership is objectionable 
as defeating arbitration on merits. Chile seems to have recognized justice and 
rightfulness of this position by admitting yo^r contention that United States 
could not consent to arbitrate rightfulness of Department's diplomatic espousal 
of case * * *.'* 

In the negotiations which followed there were repeated attempts 
made by the Government of Chile to adopt some formula which would 
recognize that the United States was intervening in behalf of the 
firm and making the question of the right of this Government so to 
intervene a matter for preliminary determination by the arbitral 
tribunal to which the claim should be referred. This Government 
absolutely declined to accept any such proposal. The position which 
this Government assumed aiid insisted upon is set forth with clear- 
57102—12 4 
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ness in the Department's telegraphic instructions of November 3, 
1909, in which it said: 

**In making suggestions as above outlined the Department, having in mind 
attitude now apparently assumed by Government of Chile, directs you to ex- 
plain courteously but firmly and positively to Government of Chile, that this 
Government has desired and does desire that Alsop claim shall be submitted to 
arbitration fully and fairly upon all issues that are involved in determining upon 
merits whether or not imder broad principles of international law, equity and 
justice, its citizens, the claimants in this case, have suffered any injury and if they 
have suffered injury the amount in which they should be compensated, but that 
this Government would regard as wholly useless and vain any arbitration whic^h 
was less ample in its scope and which did not insure a decision in this case upon 
substance of the matters in controversy; and further that the Government of the 
United States can not for obvious reasons consent to arbitrate its right to intervene 
in behalf of its citizens when in its judgment such citizens have been imjustly 
injured by foreign governments, nor can it permit to be questioned its right to 
protect its citizens against any improper, unjust, or oppressive acts to which such 
citizens may at any time be subjected." 

How essential this point of intervention in behalf of the firm 
itself, a Chilean entity, was considered by the Chilean Government 
is shown by telegrams from the Chilean Government to its Minister 
in Washington (left '^informally'' by the Chilean Minister at Wash- 
ington with the Secretary of State) in which the point is character- 
ized by Chile as "the principal part of our pleading''. The Chilean 
Government said: 

** Emphasize that we have never refused to sign arbitration and that our reeist- 
ence is confined to the statement that Dawson demands fit)m us to the effect 
that we renounce the right to present the principal part of our pleading/* 

The position of this Government upon this matter was again 
brought to the attention of the Chilean Government in a note ad- 
dressed by the Secretary of State to the Minister of Chile at Wash- 
ington (on November 21, 1909, nine days before the signing of the 
protocol submitting the claim to His Britannic Majesty), in which 
the Secretary said: 

"At the very opening of Mr. Dawson's negotiations he made clear, and the 
Chilean Minister for Foreign Affairs imderstood and conceded that the Govern- 
ment of the United States could never permit to be questioned its right to inter- 
vene diplomatically in this case for and in behalf of the original American claim- 
ants, their heirs and representatives, — ^a right in fact recognized by Chile through 
many years of futile negotiation. 

"The position of the United States upon this point being exceedingly familiar 
to the Chilean Government, it would seem quite incomprehensible if the Chilean 
Government had for a moment supposed that the simultaneous exchange of notes 
was anything other than an absolute condition to the acceptability of the protocol 
and a most necessary part of the settlement of the case by arbitration. 

"In a desire to restore relations of respect and confidence between the two 
Governments, the Government of the United States has been at all times and 
to-day continues to be willing to adopt the formula most convenient to the Chilean 
Government, but the Chilean Government can hardly expect the United States 
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to abandon at the last moment a position the recognition of which was at the 
basis of the negotiations now coming to an end. 

"In the desire of the President and this Government to conform as far as pos- 
sible to the wishes of Chile, I shall instruct the Chaig^ d 'Affaires at Santiago, 
through whom these negotiations are proceeding, to offer to elide from the notes 
the words 'not to mention nor bring before the tribunal,' so that the phrase shall 
read, 'The Govemtient of Chile declares that it will not make an issue before the 
tribunal of the question of the right of the United States to intervene diplomat- 
ically in behalf of this claim.' It would indeed be sufficiently acceptable to the 
United States even if this statement were instead included in the protocol 
itself, but it is unnecessary to explain to you that in making this concession to 
the dispositions of the Chilean Government I must insist that the clear meaniug 
of the statement be not obscured or rendered ambiguous by any additional 
phraseology." 

It will be understood that the question of the right of intervention 
as discussed in all of the communications between the two Govern- 
ments was dependent upon the question whether the United States 
was intervening for and in behalf of Alsop & Company, the alleged 
Chilean firm having a legal entity, or in behalf of the American citi- 
zens composing the firm. 

(d) The provisions of the Protocol of Submission. 

The protocol, as finally concluded, was drawn and signed with the 
position of the Government of the United States upon this point 
thoroughly understood and admitted. This protocol provides on 
this point as follows: 

"Whereas the Government of the United States of America and the Govern- 
ment of the Republic of Chile have, not been able to agree as to the amount 
equitably due the dairrmnta in the Alsop claim; 

"Therefore, the two Governments have resolved to submit the whole contro- 
versy to His Britannic Majesty Edward VII who as an 'amiable compositeur* shall 
determine what amoimt, if any, is, under all the facts and circumstances of the 
case, and takiog into consideration all documents, evidence, correspondence, 
allegations, and arguments, which may be presented by either Government, 
equitably due said claimants.*^ 

(e) The Case and Counter- Case of the United States. 

The Case of the United States as presented to His Britannic Majesty 
as Amiaile Compositeur was entitled as follows : 

"The Case of the United States of America for and in behalf of the original 
American claimants in this Case their heirs, assigns, representatives, and devisees 
versus the Republic of Chile.'' 

The Case proper began: 

''The Government of the United States alleges, contends, and maintains that 
the Government of Chile is liable to the Government of the United States, acting for 
and in behalf of Mr. John Wheelwright, Mr. George Frederick Hoppin, Mr. Henry 
W. Alsop, Mr. Joseph W. Alsop, Mr. Edward McCall, Mr. George G. Hobson, Mr. 
George J. Foster, Mr. Theodore W. Riley, Mr. Henry Chauncey, and Mr. Henry 
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S. PrevoBt, American citizens (their heirs, assigns, representatives, and devisees), 
formerly doing business in Chile and the United States under the firm name of 
Alsop & Company, in the sum of $2,803,370.36 American gold, with such other 
additional unliquidated simis as are hereinafter mentioned.'' 

The question having been raised by the Chilean Government in its 
Case, this Government again took, in its presentation of its Counter- 
Case, the position which it had taken in the diplomatic negotiations, 
and invoked these negotiations to show that its intervention had been 
for the American citizens interested in the firm and not for the firm 
itself. (See Counter-Case of the U. S., pp. 1-10; ib., pp. 56-86.) 
Moreover, in this discussion there were quoted and discussed the 
various precedents going to establish the proposition that this Govern- 
ment had, under the principles of international law, the right in cases 
such as this to intercede for and in behalf of American citizens who 
might at some time have been organized into some legal entity for the 
purpose of doing business in foreign lands, and have suffered injury 
therefrom. 

(/) The award of the Amiable Compositeur. 

Upon this point the Connmaittee to which the Amiable Compositeur 
referred this case for investigation and report, and the findings of 
which were incorporated by the Amiable Compositeur in his award, 
made the following comment: 

'^ Before passing to a detailed examination of the claim it is desirable to state 
that in 1890 a Claims Commission was appointed to deal with the various out- 
standing claims between Chile and the United States of America, but the Com- 
mission was unable to deal with the Alsop claim within the time at its disposal. 
This Conmiission was revived in 1894, and the Akop claim was again brought 
before it, but was disallowed on the ground that Alsop and Co. had no locus standi, 
not being included within the term 'corporations, companies, or private indi- 
viduals, citizens of the United States,' as the firm had been organized as a part- 
nership under Chilean law, and had thereby become a juridical entity possessing 
Chilean nationality. The labours of the Commission therefore billed to bring 
about a settlement of the dispute, and it now comes before Your Majesty to deter- 
mine the amount, if any, which is equitably due to the claimants, the repre- 
sentatives of the former partners of the firm of Alsop and Co., now in liquidation, 
all of whom. are alleged to be citizens of the United States. 

"The Chilean Government, in the Case presented to Your Majesty, again 
suggest that, as the firm was registered in Chile, and is a Chilean Company, their 
grievances can not properly be the subject of a diplomatic claim, and that the 
claimants should be referred to the Chilean Courts for the establishment of any 
rights they may possess. 

**We hardly think that this contention is seriously put forward as precluding 
Your Majesty from dealing with the merits of the case. It would be inconsistent 
with the terms of the reference to Your Majesty, and would practically exclude 
the possibility of any real decision on the equities of the claim put forward. 

"The remedy suggested would probably be illusory, and, so far from removing 
friction, an award in this sense, transferring the real decision from an impartial 
Arbitrator with full powers to the Courts of the country concerned, which in all 
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probability have no sufficient power to deal equitably with the claim, could 
afford no effective solution of the points at issue or do otherwise than increase 
the friction which has already arisen between the two States. 

"We are clearly of opinion, looking to the terms of reference and to all the 
circumstances of the case, that such a contention, if intended to be seriously put 
forward by Chile, should be rejected. We think that it may be disregarded by 
Your Majesty." (Award of Amiable Compositeur, pp. 9-10.) 

(2) THE UNITED STATES DID INTERVENE, SPEOIPIOALLY AND BY 
NAME, FOR AND IN BEHALF OF THOSE AMERICAN CITIZENS (OR THEIR 
HEIRS, ASSIGNS, REPRESENTATIVES, AND DEVISEES) WHO HAD FOR- 
MERLY DONE BUSINESS IN CHILE UNDER THE FIRM NAME OP ALSOP 
& COMPANY. 

It is unnecessary to do more than refer to the quotations akeady 
made to establish the fact that intervention was for the persons who 
had composed the firm (or their representatives) and not for the 
firm itself; and particularly to refer to the quotations from the 
protocol transmitted with the instructions dated August 6, 1909, to 
the American Minister at Santiago, which was presented to the 
Chilean Government on September 15, 1909; to the formal statement 
contained in the Case and Counter-Case of the United States as 
quoted above; and to the arguments set forth by the United States 
in the Case and Counter-Case to show that it was intervening for the 
American citizens who had composed the firm and was not inter- 
vening for the firm itself. Indeed, the whole course of the negotia- 
tions leading to the protocol, the protocol itself, the arguments before 
the Amiable Compositeur j and the latter's award all show that inter- 
vention was for and in behalf of the American citizens who had 
composed the firm (their heirs, assigns, representatives, and devisees) 
and not for the firm of Alsop & Company; and that all parties to 
the transaction were fully aware of this fact. 

It was, therefore, the perfect and complete understanding of all 
the officers of the Department of State, and of the Department itself, 
as amply demonstrated in the above discussion, that the Department . 
intervened for individual American citizens and not for the firm of 
Alsop & Company. This is the fact which no amount of argument 
or deduction can change, and whatever rights are predicated on any 
other assumption than this must, so far as so predicated, fail. 
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IV. Are the Parties for Whom the United States Intervened, 
TO WIT, John Wheelwright, George Frederick Hoppin, Henry 
W. Alsop, Joseph W. Alsop, Edward MoCall, George G. 
HoBsoN, George J. Foster, Theodore W. Rilet, Henry 
Chauncet, and Henrt S. Prevost, their Heirs, Assigns, 
Representatives, and Devisees, the ''Claimants" to this 
Fund Within the Meaning of the Statute of 1896, as Al- 
ready Discussed; that is, are They the Parties Having the 
Primary Interests? 

It should at the outset be remarked, by way merely of the narration 
of a positive fact, that at the time the Case of the United States was 
in preparation and before it was submitted to the Amiable Carrir- 
positeur, the officer preparing the case for the Department had reason 
to regard it as open to doubt, from an examination made of the books 
and papers, whether the Gama debt belonged to the partners of one 
of the earlier terms of Alsop & Co. or to the partners of Term No. 11, 
to whom, it appeared, it had theretofore been r^arded as belonging ; 
but it was obviously unnecessary to make any determination on the 
point at that time, and indeed there was not sufficient opportunity for 
the examination necessary to decide the point before the case was due 
for submission. That question was therefore left for determination 
till the distribution of the award. 

As already stated (see page 7, supra), beginning with 1860 and con- 
tinuing down to 1870 one Pedro Lopez Gama had certain dealings and 
negotiations with the Government of Bolivia with reference to the 
exploitation and exportation of guano from the Bolivian Littoral. 
(See Counter-Case of the United States, p. 18-29.) Terms No. 9 and 
No. 10 of Alsop & Company financed Gama in these operations. 

Term No. 9 of Alsop & Company began on January 1, 1861, and 
ended December 31, 1865; Term No. 10 began January 1, 1866, 
and ended December 31, 1870. (See Articles of Co-Partnership 
submitted herewith.) 

The transactions out of which arose the indebtedness running from 
Gama to Aslop & Company were set forth as follows in the document 
by which was finally transferred to Alsop & Company, in settlement 
of such indebtedness from Gama, the rights which Gama held against 
Bolivia: 

" Second. That by three written instruments executed in this city, viz, the first 
on the 25th of June, 1862, before the Notary Don Ramon E. Renjifo; the second 
on the 24th of August, 1866, before the Notary Don Maximo Navarrete; and the 
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third, the 24th of December, 1868, before the Notary Julio Cesar Escala, he had 
given to Messrs. Alsop & Co. in pledge and as security for all sums that they had 
given to him in account current, and which they might give until the liquidation 
of that account, all the contracts made by and between him and the Supreme 
Government of the Republic of Bolivia, for the working and exploitation of guano 
from the Littoral of that Republic, and which contracts were, first that of August 
28, 1858, for the exploitation of 30,000 tons, concluded originally by and between 
Don Jos6 Santes Ossa and the Supreme Government of Bolivia, and acquired by 
Mr. Lopez Gama by transfer made to him by the saidJJ r. Ossa, by written instru- 
ment of October 13, 1858; second, that of April 15, 1862, for the exclusive exploita- 
tion during eight years of all the guano of the Bolivian Littoral, which contract, as 
were all the following ones, was made and concluded directly by and between the 
trsmsferor and the Government of Bolivia; third, that of April 28, 1866, for the 
exploitation of 100,000 tons of the same guano; and fourth, those of July 27 and 
August 5, 1867, for the exploitation of 200,000 tons of guano on the Littoral on the 
termination of the Arman contract." (Appendix to Counter-Case of the United 
States, p. 29.) 

Various letters passing between the partners seem to show that by 
the end of Term No. 9, namely, December 31, 1865, Gama owed 
Alsop & Company on account $90,000. The accounts stated between 
Alsop & Cbmpany and Gama show that this sum had been increased at 
the close of business on December 31, 1870 (the expiration of Term 
No. 10}, to $582,135.59 on the "General AccoimV'; to $63,764.69 on 
a "Special Account' '; and to $86,506.18 on a "Special Account of 
Advances'' (see letter-press copies of accounts submitted herewith); 
a total of $732,406.46. 

It will thus be observed that although the original advances seem- 
ingly began under Alsop & Co. No. 9, the great bulk of the advances 
made to Gama by Alsop & Company were made during its Term No. 
10. It should, moreover, be said that none of the books of account 
of Alsop & Co. Term No. 9 or of Term No. 10 have been found, 
though diligent search has been made for the same, both in South 
America (where neither the parties formerly having possession of 
them — Jackson Brothers — ^nor the Special Agent of the Department, 
Mr. Maddin Summers, who was sent to South America for the pur- 
pose of collecting evidence and documents for the United States was 
able to locate them) and in the United States among the persons 
having charge of the books and papers of the original partners of 
these terms. Nor have any specific agreements been found cover- 
ing the matter of these transactions, as between the partnership 
terms. Indeed the statements of accoimts above set forth have, as 
indicated, been taken from the letter-press copies of accounts stated 
between Gama and Alsop & Co., bearing date of December 31, 1870; 
and procured by our Legation at Lima (under general instructions 
from the Department) from the papers possessed by the widow of 
Henry S. Prevpst, who was a son of Stanhope Prevost, a partner 
of Alsop & Co. Terms No. 9 and No. 10, Henry S. Prevost being a 
partner of Term No. 11. 
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However, certain letters (the originals of which or certified copies 
of letter-press copies in the possession of the Department are sub- 
mitted herewith) passing between the parties in interest just before 
the closing of Alsop & Co. Term No. 10 make quite clear the nature 
of the transaction as between the two terms Nos. 9 and 10, in the 
matter of advances to Gama. From these letters it appears that 
while Term No. 10 during its existence advanced large sums of money 
to Gama, yet it made'such advances not on its own accoimt but for 
the account of No. 9, and seemingly looked for reimbursement for 
such advances not to Gama but to Term No. 9, or its partners. The 
following extracts from letters, bearing dates and from the parties 
indicated, seem clearly to show this fact: 

Mr. George J. Foster, an "active anc^ responsible partner" in Term 
No. 9 and a "silent and limited partner" in Term No. 10, wrote from 
New York to Messrs. Alsop & Co., Valparaiso, under date of October 
1, 1870 (three months before the expiration of T^rm No. 10), as 
follows: 

"I have your valued favor of July 9th regarding the agreement made between 
Nos. 9 & 10, relative to the continuation of the account with Mr, Gama, I beg to 
state, afl follows: 

'^In case the special Partners at Lima, approved of the proposals made by Mr. 
Jackson & myself, as to the continuation of the account, I was to inform Mr. 
Hoppin at Gobija, who would then be authorized to make the loan Mr. Gama had 
to grant to the Bolivian Government. In case of making it, two thirds of the 
amoimt were to be for account of No. 10, and one third for No. 9, each participating 
proportionately in the benefit of the transaction, until the balance owing the latter, 
say, some $90,000, should be liquidated; the responsibiUty of No. 10 being limited 
to the two thirds of this advance, as the account was to be carried on for No. 9 as 
above stated. 

**0n consulting with Mr. McCall in Lima, he gave his consent, if it could be 
ascertained that the reported deposits of guano really existed &, I wrote in these 
terms to Mr. Hoppin in Cobija. 

^^Hie before-going is substantially, if not perfectly correct, the action, on per- 
sonal inspection & Reports of Engineers, was simply unfortunate & done in good 
faith <& No. 9 has only to look to Mr. Gama's concession of 200m tons for reim- 
bursement." 

On October 12, 1870 (two months and a half before the expiration 
of Term No. 10) Mr. R. C. Ferguseon (general partner of Alsop & Co. 
Term No. 10) wrote from New York a letter marked "Private" and 
addressed to "Messrs. Alsop & Co., Valparaiso'', in which, speaking 
of the Gama account, he said: 

"P. L. Gama* 8 ajc. — ^With regard to same and the terms on which it has been 
worked. I think it right to say that Mr. George Foster's understanding of the 
matter is precisely as stated in your private letter to myself of 1st Deer. 1868 and 
your advices to me previous to that date. The following is an extract from your 
letter above referred to. 

** *It was understood that all disbursements should be for account of Term No. 9 
excepting the special account as it appears in the books of the present Term and 
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of this last indebtednese Akop & Co. No. 10 assumed two thirds of the responsi- 
bility and the late tenn the remainder each participating proportionately in the 
Commissions and interest over the current rate of 10 per cent.' 

* * That is that the account was to be marked on account of No . 9 in hopes of recov- 
ering what Mr. Gama owed that term, Alsop & Co. No. 10 taking the risk of two 
thirds of the Special a/c only. Mr. Foster's further imderstanding is that this 
anangement was to be continued until Mr. Gama ceased to owe No. 9 and if the 
result of thus working the a/c on account of Term No. 9, owing to unforeseen cir- 
cumatances, imfortunately caused an increase of the debt of Mr. Gama to Term 
No. 9 in place of same being reduced or canceled it could only be said that same 
was much to be regretted but covld not be helped said disbursements having 
been made by you in good faith as agreed on account of Term No. 9 in hope of 
saying what was originally due by Mr. Gama to it, and the sums gradually paid, 
on its account. No one can doubt you have acted for No. 9 under the arrange- 
ment referred to as you considered would be beet for its interests, and as you had 
a right to do under any circumstances having charge of the affairs of Term No. 9, 
and in addition to that with the consent of the partners on the coast (in accordance 
with articles of copartnership) and other partners of No. 9. In same way the 
Mexican Mine & Mill a/c was worked by New Terms at San Francisco on account 
of others. I have thus referred fully to this subject in order that you may be put 
in possession of my views thereon." 

Again, on November 18, 1870 (a month and a half before the close 
of Term No. 10), Mr. Fergusson, writing to ^^ Messrs. Alsop & Co.", 
set forth the matter as follows : 

"I hand you herein your original letter to Messrs. Ed McCall and Stanhope 
Prevost of 2nd March 1866 regarding advance made to Mr. P. L. Gama clearly show- 
ing that the account must be worked by Term No. 10 for and on account of Term 
No. 9. In it I observe you stated that the advance of $100,000 was to be 'made 
jointly by the two Terms past and existing, awarding to each one half of the 
extra commiesion and interest and that all further disbursements be made for 
account of Alsop & Co. No. 9 until such a time as Alsop & Co. No. 10 may be 
satisfied to transfei the balance to their books and carry on the account.' I send 
you this letter (a copy of which I retain) in case you may have lost the copy* 
thereof by fire at Valparaiso. " 

Still later, on December 19, 1870 (twelve days before Term No. 10 
expired) Mr. Fergusson wrote the Valparaiso firm as follows: 

"As an acting partner with yourselves in Term No. 10 I would refer to debt 
of Term No. 9 to Term No. 10 caused by Mr. P. L. Gama's a/c. I am informed 
that all the home partners of No. 9 now understand and agree, which is undoubt- 
edly the case, that the expenditures made by you for working that a/c on terms 
ahready expressed by you, partly on account of No, 10 but chiefly on acct. of 
No. 9 are correct, and your advices and accounts relating to same in order. As I 
am about to retire from the firm I consider it would be proper that Mr. Foster, 
who goes* to Valparaiso with full powers of attorney of partners of Term No. 9 
here, should acknowledge in writing that your advices and accounts relating to 
Mr. Gama's a/c are correct and binding on the partners of No. 9 whose powers of 
attorney he holds and in the same manner for them Mr. Foster should acknowledge 
the correctness of all accounts between Terms No. 9 and 10. And on these points 
Mr. Foster and others partners agree with me and he will certify the accounts 
referred to accoidingly. " 
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[And see statement of Mr. Hobson, dated Dec. 29, 1871, and letters from Mr. 
Fergusson to "Messrs. Alsop & Co., Valparaiso,*' Jan. 14, 1869; March 17, 1869; 
May 10, 1869; April 30, 1869; "Alsop & Co., Lima" to "Alsop & Co., Valpa- 
raiso," May- 20, 1869; Mr. Fergusson to "Messrs. Alsop & Co., Valparaiso," June 
29, 1869; August 9, 1869; June 2, 1870; Jan. 18, 1871; Mr. Foster to Mr. Wheel- 
wright, October 18, 1870 (quoted hereinafter); Mr. Riley to Messrs. Wheelwright 
and Hoppin, Nov. 3, 1870 (quoted hereinafter); Mr. Foster to "Messrs. Alsop & 
Co., Valparaiso," November 18, 1870 (quoted hereinafter); "Alsop & Co." to 
Joseph W. Alsop, March 31, 1871 (quoted hereinafter); Mr. Wheelwright to Mr. 
Hoppin, August 11, 1871 (quoted hereinafter); Mr. Hobson to ''Messrs. Alsop <& 
Co., Valparaiso, " April 10, 1872; same to same, Oct. 22, 1872.] 

It is clear from the foregoing that whatever sums were advanced to 
Gama by Term No. 10 were advanced on account of Term No. 9 with 
the single exception, so far as the original understanding was con- 
cerned, of a certain percentage of one particular account known as 
the ^* Special Account ". There is nothing in partners' letters lief ore 
the Department nor in the books of account of Term No. 11 to show 
how this '^special account'' was adjusted. It seemingly disappears 
from the account books, or rather does not, so far as can be learned, 
appear at aU in the books before the Department. 

As set out above, the Gama account at the end of Term No. 10, 
December 31, 1870, so far as can be ascertained from the statements 
of account seemingly rendered at the tfane, amounted to $732,406.46. 
This sum plus interest at 10 per cent (which was added on the sepa- 
rate accounts going to make up this total) equals the sums stated to 
be due on the Gama account on December 31, 1871, as that account 
is set forth in the statement signed by Gama on April 7, 1876, two 
days before Gama assigned to Alsop & Company his rights against 
Bolivia in settlement of his account with Alsop & Company. (Appen- 
.dix to Counter Case of the U. S., p. 36.) This sum of $732,406.46 
is not, however, the sum shown to be due from Gama in an account 
current stated with him by Alsop & Company, under date of Decem- 
ber 30, 1870 (Appendix to Counter Case of the U. S., p. 37), where 
the sum of $582,135.59 is given, though this latter sum plus interest 
at 10 per cent for one year equals the sum designated (under 1871) in 
the account stated on April 7, 1875, as * 'General Account". Nor 
is it the same amount shown as due from Gama on December 31, 
1870, in the 'Trofit and Loss" account of Alsop & Co. Term No. 9 
in the Account Current Book of Term No. 11, where the sum is given 
as $603,518.49. 

Mr. Fitzsimmons, of the Bureau of Accounts of this Department, 
who has examined the matter carefully, states that it is impossible 
from the data in the possession of the Department to unravel these 
seeming inconsistencies as to the exact amount of the debt. 

This much, however, is clear: 

Whatever the precise amount was, a certain sum (viz, $663,436.54), 
which according to the books represents in its major part the Gama 
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indebtedness, was at the close of Term No. 10 charged oflF by Term 
No. 10 against the partners of Term No. 9. This amount ($663,436.54) 
was carried over into the books of Term No. 11 as ''being amount at 
debit of Profit and Loss, Alsop & Co. No. 9". 

Term No. 11 did not assume the whole or any part of such indebt- 
edness as a term, nor did the partners of No. 11 or any of them 
assume any part of this indebtedness as partners of No. 11. The 
sum was merely carried over into the personal accounts of the part- 
ners of Term No. 9 as such, and was stated as ''in account current 
with Alsop & Co., Valparaiso". 

While in the personal accounts the $663,436.54 is not specifically 
described as. the Gama account, but as "being amount at debit of 
Profit and Loss, Alsop & Co. No. 9,'' yet as above stated there can 
be no doubt that the sum carried over is in its major part the Gama 
account, and for the following reasons : 

1. Because the sum thus carried over against the individual 
partners of No. 9 and divided among them is identical to the last 
cent with the sum stated in the "Profit and Loss Account of Alsop 
& Co. No. 9,'' of which the Gama debt formed by far the largest part. 

2. Because it is the same sum (in amount) as was charged off 
(on account principally of the Gama debt) against the individual 
partners of Alsop & Co. Term No. 9, as Term No. 10 closed its 
business (as shown in the account current book of Term No. 11). 

3. Because in the books of Term No. 11, the sum is charged against 
the partners of Term No. 9 in the same proportions as it is charged 
off in the "Profit and Loss'^ account in the account current book 
referred to. 

4. Because the sum is specifically stated to be carried over from 
"Profit and Loss, Alsop & Co. No. 9," which account included the 
Gama indebtedness. 

5. Because where the individual partners have directed that cer- 
tain sums be placed to their credit against the Gama indebtedness, 
the sums have been credited against their share of this sum 
($663,436.54) thus carried over. 

(See letters from *'Alsop & Co." to Mr. Joseph W. Alsop, March 31, 1871; 
Mr. Foster to Mr. Wheelwright, October 18, 1870; Mr. Poster to ^'Messrs. Alsop & 
Co., Valparaiso", November 18, 1870; Mr. Riley to Messrs. Wheelwright and 
Hoppin, November 3, 1870.) 

It remains to examine in detail the manner in which these accounts 
were met by the partners of Term No. 9 in their deahngs with Term 
No. 11. 
The following were the partners of Alsop & Co. Term No. 9 : 
Joseph W. Alsop, Henry Chauncey, Edward McCall, Stanhope 
Prevost, and Theodore W. Riley were ''limited and passive part- 
ners", and George G. Hobson, George J. Foster, and Stewart Jackson 
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were "active and responsible partners", all these of both classes 
contributing capital and being, under the articles of copartnership, 
liable for losses. Joseph Hobson was named as "active partner" 
ajb Lima, but it does not appear that he contributed any capital or 
that under the articles of copartnership he was liable for losses. 

Before passing to a detailed consideration of the accounts of these 
various partners in connection with this indebtedness, it will be well 
to make the following observations regarding two of the active 
partners of No. 9 concerning whose status there has been some 
controversy. 

George G. Hobson was named an "active and responsible" 
partner of Term No. 9 and a "silent and limited" partner of Term 
No. 10. It appears from the letters in the Department's files that 
Mr. Hobson signed conditionally as "a special partner" the articles 
of copartnership of Term No. 11, but that later he withdrew from 
the firm. 

(See Messrs. Riley, Foster, Alsop, and Prevost to Messrs. Wheelwright and 
Hoppin, November 2, 1870, stating desire of partners that Hobson continue as 
partner; Mr. Hobson to *' Messrs. Aleop & Co., Valparaiso," May 9, 1871, setting 
forth conditions of Hobson's joining firm; statement and legal opinion regarding 
Hobson's withdrawal, July 25, 1871; Mr. Wheelwright to Mr. Foster, August 4, 
1871, discussing pjans for Hobson's withdrawal and assumption of his capital; 
Mr. Wheelwright to Mr. Hoppin, August 11, 1871, and August 26, 1871, discussing 
further plan of Hobson's withdrawal; Mr. Hoppin to Mr. McCall, September 27, 
1871; giving list of documents to be used in retiring Hobson from finn; and see 
letters collected infra regarding assumption of Jackson's share of Gama indebted- 
ness in which letters it is contended that if Term No. 11 adopts Jackson's share, 
Hobson will be relieved from payment of it seemingly because he was not a 
partner of No. 11; Mr. Wheelwright to Mr. Prevost, March 2, 1877, stating Mr. 
Hobson was not a member of Term No. 11; and see the Memorial of Henry Chaun- 
cey before the United States and Chilean Claims Commission, Appendix Case 
of the United States, Yol. II, p. 35.) 

With reference to John Stewart Jackson, it should be said that he 
was, as above indicated, an *' active and responsible '' partner of 
Term No. 9, but that he became financially embarrassed and finally 
went into bankruptcy. At the time when the distribution of the 
Gama indebtedness on account of Term No. 9 was under discussion 
by the members of the firm, considerable correspondence took place 
regarding the assumption of that portion of Jackson's share of the 
Gama account which Jackson was not able to meet — viz, $71,078.24 — 
Jackson having met the difference, namely, $64,926.25. It was 
finally determined that Jackson's amount should be divided infco nine 
equal parts, to be apportioned among the partners of Term No. 9, one 
share to each of the partners of such firm (excluding Jackson and 
Joseph Hobson) and one share each to Messrs. Wheelwright and 
Hoppin, who, as seems to have been thoroughly recognized, assumed 
this indebtedness as a matter of grace and not as a matter of obliga- 



Digitized by 



Google 



DISTRIBUTION OF ALSOP AWARD. 61 

tion. On this point Mr. Hobson said, in a letter to Messrs. Alsop & 
Co., Valparaiso, under date of April 10, 1872: 

"I do not want appreciation of the action of your Mr. Hoppin and Mr. Wheel- 
wright in assuming a portion of the Jackson account, they certainly were under no 
obligation to do it." 

(See letters from Mr. Wheelwright to Mr. Hoppin, August 4, 1871, giving pro- 
posed basis of distribution; same to same, August 11, 1871, giving substantially 
same basis as being suggested by Mr. Riley; same to same, October 28, 1871, where 
plan as agreed upon is given, and shows that Term No. 11 is not taking over 
account; statement of Mr. Hobson dated December 29, 1871, setting forth rela- 
tionship between Terms Nos. 9 and 10 in re the Gama account, Jind Jackson's share 
thereof; Mr. Foster to Mr. Wheelwright, January 23, 1872, stating that Hobson is 
objecting to arrangement but that he should be held to it; Mr. Hobson to "Messrs. 
Alsop & Co., Valparaiso," April 10, 1872, accepting the arrangement and accounts 
against him as rendered by Alsop & Co.; Messrs. McCalland Provost to '^ Messrs. 
Alsop & Co., Valparaiso," June 19, 1872, indicating seeming acceptance of 
plan; Mr. Hobson to '^Messrs. Alsop & Co., Valparaiso," October 22, 1872, recog- 
nizing arrangement and making directions thereunder.) 

Accordingly, each of the partners of Term No. 9 (with the excep- 
tions noted above) and Messrs. Wheelwright and Hoppin were each 
charged in the books with oi^e-ninth of the balance of Jackson's share 
of the Gama indebtedness. 

Proceeding, nowj to the consideration of the disposition made of 
the $663,436.54 — ^which included Gama's indebtedness brought over 
into the books of Term No. 11 from the booki^ of Term No. 10, where 
it was charged oflf against the partners of Term No. 9, in an account 
headed *'Alsop & Co. No. 9— Profit and Loss— December 31, 1870'' 
(as this appears in the Account Current Book of Term No. 11), it 
should be observed that this was carried over into the books of Term 
No. 11 and charged against the partners of Term No. 9 in precisely 
the same proportion as appeared in this ^'Profit and Loss'' account 
shown in the Account Current Book of Term No. 11, save for certain 
exceptions with reference to Mr. Jackson's share, as already noted. 

These individual accounts in detail were as follows : 

Joseph W, Alsop account. — ^Under the arrangement outlined above, 
Joseph W. Alsop was charged with 7i per cent of the $663,436.54, 
that is $49,757.74, plus one-ninth of Jackson's share, or $7,897.58, 
making a total of $57,655.32. Various credits arising primarily 
from transactions of Terms Nos. 6, 7, 9, and 10 were, when collected, 
placed against this debt, until the latter was balanced in 1872. 

Concerning this Joseph W. Alsop transaction, the following, in 
addition to the correspondence already quoted above, is of interest 
and value. ^^Alsop & Co.", writing to Mr. Alsop under date of 
March 31, 1871, said: 

" We are in receipt of your valued favor of the 17th ultimo, requesting us to cover 
your portion of indebtedness arising from the 'Gama account/ by monies to 
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come due to you from the gains of ^Tenn 10,' which should be ready for dis* 
tribution ere long. 

** This will meet with o\ir attention, the interest referred to having been already 
carried to the credit of your private account against the indebtedness above 
mentioned." 

The books show that the credits were so made against Mr. Alsop's 
share of the $663,436.54. 

Henry OJiauncey account. — ^Under the plan adopted^ Henry Chauncey 
was charged with 7^ per cent of the $663,436.54, that is $49,757.74, 
plus one-ninth of Jackson's share charged to his executor, Frederick 
Chauncey, or $7,897.58, making a total of $57,655.32. Various 
credits arising primarily from transactions of Terms Nos. 9 and 10 
were, when collected, placed against this debt, until the latter was 
balanced in May, 1872. 

Edward McCaM account. — ^Under the arrangement, Edward McCall 
was charged with 7i per cent of the $663,436.54, that is $49,757.74, 
pluQ one-ninth of Jackson's share, or $7,897.58, making a total of 
$57,655.32. Various credits arising primarily from transactions of 
Terms 9 and 10 were, when collected, placed against this debt, until 
the latter was balanced in June, 1872. 

Stanhope Prevost account. — ^According to the plan adopted. Stan- 
hope Prevost (the estate of) was charged with 7^ per cent of the 
$663,436.54, that is $49,757.74, plus one-ninth of Jackson's share, 
or $7,897.58, making a total of $57,655.32. Various credits arising 
primarily from transactions of Terms Nos. 9 and 10 were, when col- 
lected, placed against this debt, until the latter was balanced in 
February, 1872. 

Theodore W. BUey account. — ^Under the plan adopted, Theodore 
W. Riley was charged with 7i per cent of the $663,436.54, that is 
$49,757.74, plus one-ninth of Jackson's share, or $7,897.58, making 
a total of $57,655.32. Various credits arising primarily from trans- 
actions of Terms Nos. 6, 7, 9, and 10 were, when collected, placed 
against this debt, until the latter was balanced in March, 1872. 
Concerning his account, Mr. Riley, writing to Messrs. Wheelwright 
and Hoppin, under date of November 3, 1870, said: 

" Regarding my interest on capital for this year, please remit one-quarter of it 
to me in sterling, and place the remaining three-quarters to my credit, against 
my proportion of the debt No. 9 may owe you arising from the renewed Gama debt . ' ' 

This direction was followed, and sums were credited against Mr. 
Foster's share of the $663,436.54. 

George J. Foster account. — So under this ^lan, George J. Foster was 
charged with 20i per cent of the $663,436.54, that is $136,004.49, 
plus one-ninth of Jackson's share, or $7,897 58, making a total of 
$143,902.07. Various credits arising primarily from transactions 
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of Terms Nos. 7, 9, and 10 were, when collected, placed against this 
debt, until the latter was balanced in October, 1872. 

On this account the following letter from Mr. Foster to Mr. Wheel- 
wright, dated October 18, 1870, had a direct bearing: 

'*! have your valued favor of 10th of August & beg to say, that the important 
portion of your letter, that, referring to the disposal of the Gama % , Is now under 
consideration of Mr. Riley & Mr. Hobson & a decided reply will be passed to 
you by the next mail. As far as it has been discussed, we see no other mode of 
disposing of the matter than the one you propose & crediting the parties with 
what may accrue to them from any source afterward. 

**I am not very well & it is not improbable that I may come to the coast to kill 
the winter months, leaving here on the 2(>th of November." 

A later letter, dated November 18, 1870, from Mr. Foster to ''Messrs, 
Alsop & Co , Valparaiso'', makes the arrangement perfectly clear: 

"As, with the release of $25m of my Capital, there will figure to my credit some 
$50m, on the 31st of December, I wish that this amount & any other which may 
accrue from distributions or otherwise may be applied to the liquidation of my 
indebtedness in the % with Mr. Gama thereby preventing the accumulation of 
interest on same." 

The books show that these credits were placed against Mr. Foster's 
share of the $663,436 54, which was brought over from* the books of 
Term No 10 

George Hobson account — ^Again under this plan, George G Hobson 
was charged with 21 i per cent of the $663,436 54, that is $142,638 86, 
plus one-ninth of Jackson's share, or $7,897 58, making a total of 
$150,636.44. Various credits arising primarily from transactions of 
Terms Nos. 6, 7, 9, and 10 were, when collected, placed against this 
debt, until the latter was balanced in June, 1873. Considerable corre- 
spondence was had regarding this account. In the first place, Mr. 
Hobson objected to the amount of Jackson's share of the Gama debt 
with which it was proposed to charge him, 

(See Hobson^s statement December 29, 1871; and letters cited in connection 
with the assumption and distribution of the balance of Jackson's share.) 

but this amount was later accepted by Hobson, 

(See letter from Mr. Hobson to ''Messrs. Alsop & Co., Valparaiso," April 10, 
1872.) 

and by all the parties in interest. (See letters collected herein con- 
cerning adjustment of Jackson's account.) 

There is intimation in the correspondence regarding a seeming 
unwillingness of Mr. Hobson to assun^e a proposed proportion of the 
Gama indebtedness, 

(See letters from Mr. Wheelwright to Mr. Hoppin, October 12, 1871; same to 
same, October 28, 1871; perhaps alluded to in Mr. Foster to Mr. Wheelwright, 
January* 23, 1872.) 



Digitized by 



Google 



64 ' DISTBIBUTION OF ALSOP AWABD. 

but there seems to have been no serious difficulty about it, and appar- 
ently in 1872, in April, Mr. Hobson accepted the plan in to to. 

(See Hobson 's statement, December 29, 1871; Mr. Foster to Mr. Wheelwright, 
May 14, 1872; Mr. Hobson to " Messrs. Alsop & Co., Valparaiso,*' April 10, 1872; 
Messrs. McCall and Prevost to "Messrs. Alsop & Co., Valparaiso," June 19, 1872 — 
expressing gratification that arrangements with Hobson had been made; Mr. 
Hobson to "Messrs. Alsop & Co., Valparaiso," October 22, 1872.) 

This account of Mr. Hobson in the Gama transaction appears to 
have rested in this shape, 

(See letters from Mr. Prevost to Mr. Wheelwright, January 29, 1873; same to 
. same, February 19, 1873; Mr. Wheelwright to Mr. Prevost, February 19,* 1873; 
Mr. Prevost to Mr. Wheelwright, June 18, 1873.) 

for some time, though his account generally with Alsop & Company 
seems to have been, as indicated by the letter last above cited, the 
subject of inquiry by his partners who were his creditors, by reason 
of the fact, perhaps, that the partners representing Term No. 11, and 
making collections therefor, were also collecting debts owed to the 
various earlier terms and were distributing the proceeds thereof, 
when secured, among the various parties in interest. 

(See Messrs. Foster and Alsop to Mr. Wheelwright, December 7, 1874 — ^regarding 
"remittance of some $15,00(j standing to the credit of No. 8.") 

Later, however, in 1877, although his earlier expressions indicated 

that he thought Hobson should share the loss of the Gama debt, 

(Mr. Wheelwright to Mr. Hoppin, October 12, 1871.) 

and would be entitled to share fully on anything recovered from 
Gama, 

(See letter from Mr. Wheelwright to Mr. Hoppin, October 28, 1871.) 

Mr. Wheelwright expressed himself in a way to indicate that he did 
not believe Mr. Hobson should share fully in what might be recovered 
on the Gama account, 

(See Mr. Wheelwright to Mr. Hoppin, January 3, 1877; Mr. Wheelwright to 
Mr. Prevost, March 2, 1877.) 

Mr. Wheelwright seemingly taking the position that Mr. Hobson 
should share only in the proceeds of certain machinery at Paquica, 
(Mr. Wheelwright to Mr. Hoppin, January 3, 1877.) 

though apparently this was sold by Gama himself and nothing realized 
therefrom by the firm. 

(Mr. Wheelwright to Mr. Prevost, March 2, 1877; for earlier mentions of this 
machinery see Mr. Ferguson to "Messrs. Alsop & Co., Valparaiso," June 2, 1870.) 

The records in the Department do not show what conclusion, if 
any, was ever reached in this controversy. 
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John Wheelwright account — Under the plan adopted, John Wheel- 
wright was charged with one-ninth of the balance of Jackson's share, 
or $7,897.58. This amount was chained in his personal account 
running with Term No. 11, in July, 1872, and said account was 
balanced in 1878. 

George F. Hoppin account — Finally George F. Hoppin was, under 
the plan, charged with one-ninth of the balance of Jackson's share, or 
$7,897.58. This amoimt was charged in his personal account running 
with Term No. 11, in February, 1872, and said account stands, show- 
ing, on April 10, 1878, a debit balance. 

It will be observed that all of these accounts were balanced during 
the life of Term No. 11, save only Mr. Wheelwright's (which was 
fibaally balanced) and Mr. Hoppin's (which was never balanced); 
moreover, all but those of Messrs. Hobson, Wheelwright, and Hoppin 
were balanced in 1872, most of them in the first half of that year, and 
that Mr. Hobson's was balanced in June, 1873. An examination of 
these accoimts shows that they were balanced principally by sums 
secured from collections on accounts of earlier terms of Alsop & Com- 
pany, to which apparently was added the capital of any partner whose 
account required that his capital be thus used in order to make a 
settlement; and that in the case of those who were not regarded as 
partners of Term No. 11 (e. g. Hobson) the account was entirely met 
by collections on account of earlier terms and the application to such 
account of the cQ,pital possessed by such partners in the earlier terms. 

It thus seems incontrovertible, so far as appears from the books of 
account of Alsop & Co. Term No. 11, and from the correspondence 
between the parties in interest: (1) That the Gama indebtedness 
coming over from Terms Nos. 9 and 10 was charged oflF primarily 
against the partners of No. 9, though Messrs. Wheelwright and 
Hoppin, active partners of Term No. 11, assumed by special agree- 
ment a certain percentage of the indebtedness which should have 
been assumed by John Stewart Jackson, but which was not so 
assumed by the latter owing to the fact that, he meanwhile having 
become bankrupt, he had retired from the firm; (2) that no partner 
of Term No. 11, as such, took over any part of this indebtedness 
because of his being such partner; (3) that Term No. 11 took over 
no part whatever of this indebtedness so coming over from Term 
No. 10; (4) that Term No. 11 never advanced a dollar of this amount 
so charged off; (5) that the partners of Term No. 9 met this loss 
individually; (6) that therefore the firm of Alsop & Company real- 
ized on this asset — that is to say, this debt was paid to the finn and 
the firm no longer had anything to do therewith; and (7) that unless 
the firm afterwards acquired this claim against Gama, it must be 
clearly regarded as belonging to those who met the Gama debt. 
57102—12 5 
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As has already been set forth, the statement of accoimt signed by 
Gama and the representatives of Alsop & Company, on April 7, 1875, 
showed that Gama owed Alspp & Company $1,287,595.76. Of this 
amount all except $186,385.50 was made up (as per the statement) of 
the indebtedness due from Gama to Alsop & Company on December 
31, 1870 — the end of Term No. 10 — plus interest on that sum at 10 per 
cent, which had been compoimded. As has been shown above, the 
indebtedness due from Gama to Alsop & Company, on December 31, 
1870, was assumed by the partners of No. 9 and was paid by them. 
It would seem, therefore, that imless there were some subsequent 
transactions, as shown by the books or otherwise, showing that the 
firm afterwards took over this amount from the partners, the latter 
were the owners of this much of the debt. 

This leaves $186,385.50 of the Gama indebtedness to be accounted 
for. 

The books of Term No. 11 show two accounts from which this last- 
named sum ($186,385.50) can be regarded as arising. (1) Term No. 
11 opened an accoimt called an ''Advance Account with Pedro 
Lopez Gama, in which they charged to Mr. Gama various advances 
made to him by this term as evidenced by Statement of Account 
Current Book of Term No. 11. (2) The books also contain another 
accoimt entitled ''Alsop & Co. No. 9", though on the last page which 
contains the entries for 1874 this title is crossed out and "Pedro 
Lopez Gama*' written above. To this latter account, Term No. 11 
appears to have carried over aU advances made by the term to Gama. 
In other words, it would appear that Term No. 11, in advancing 
fimds to Gama, regarded itself as acting for Term No. 9 in precisely 
the same way in which Term No.' 10 had previously acted in the 
same sort of transactions. The books show some changing of items 
backward and forward from this account to other accounts, but the 
account stood finally, in December, 1876, as showing a balance due 
from "Alsop & Co. No. 9'' of $186,300.17. The account was finally 
closed by carrying to another accoimt an item of $5,309.22 and 
charging to suspense account of Term No. 11 $180,990.95. This 
was done in December, 1876, which was more than a year after the 
agreement with Gama transferring his claim against Bolivia to 
Alsop & Co., and it was done in liquidation of the balance due to 
Term No. 11 from Term No. 9 and in the same month in which the 
affreement between Wheelwright and the Government of Bolivia 
was made. The entries thus made changed the status of the account 
so as to make it appear as an asset of Term No. 11 to be liquidated 
through the settlement with Bolivia rather than an asset arising 
through a balance due from Term No. 9, as previously shown by the 
account, and to be paid by that term. These book entries after 
the agreement with Gama and at about the time of the agreement 
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with Bolivia would probably not be regarded as changing the clear 
intent of the parties previous to the date of the closing entries-, as 
the account with No. 9 had been running through a period of years, 
beginning January 1, 1871, and all advances made to Gama and 
other items for account of No. 9 charged to the accoimt, as were 
certain items of receipts credited. 

There is, however, in the books nothing to show that ^^Alsop & Co. 
No. 9" ever advanced any actual funds to meet the balance standing 
to the debit of this account, but, on the contrary, it appears that the 
credit which balanced the account was given more as a matter of mere 
bookkeeping than anything else, and that therefore ^^Alsop & Co. No. 
9'^ may perhaps be indebted to Term No. 11 in the amount of the 
balance of the advances to Gama, provided said advances were made 
under due authority. If this view shows the true relationship exist- 
ing between the two terms, the entire award belongs to Term No. 9, 
or its partners,' and the relationship between Terms No. 9 and No. 10 
is one of debtor and creditor, which is beyond the purview of the 
Secretary's determination. Whether or not, as seems to have been 
contended, Alsop & Co. Term No. 11 would upon an accounting be 
found to be indebted to Alsop & Co. Term No. 9, or the partners 
thereof, from other transactions, in a sum equal to or greater than 
this amount, it is not for the Secretary to determine or decide. 

Moreover, as the books stand on this account, Alsop & Co. Term 
No. 11 is debited with this Gama item of $186,300.17, which has been 
charged off as against Term No. 9 and, subject to any accounting 
which might be had between the two terms with reference to this 
running account, the representatives of Term No. 11 — that is, the 
partners thereof — would be entitled as such to a proportionate share 
of the award. It should, however, be observed that the surviving, 
partner of Term No. 11 and the representatives of all the other part- 
ners thereof (except the representatives of Henry W. Alsop, who have 
not appeared, presumably because it seems that Henry W. Alsop has 
no interest in the fund — see Memorial of Henry Chauncey before the 
United States and Chilean Claims Commission, Appendix to the Case 
of the United States, Vol. II, p. 35) have deposited with the Depart- 
ment a document (constituting also a mutual assignment) requesting 
that the entire fund be distributed according to a plan which is set 
forth and which will be discussed later. 

Moreover, at the time these entries were made changing the status 
of the account for $186,300.17 (i. e., December, 1876) other changes 
were made in the accounts, apparently in an effort also to convert to 
an asset of Term No. 11 the settlement of $835,000 (bolivianos), with 
accrued interest, made with Bolivia under the contract of December 
26, 1876. It will be recalled that the $835,000 (bolivianos) repre- 
sented, so far as the partners of Alsop & Company were concerned, the 
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entire indebtedness due from Gama to Alsop & Company, and that of 
this entire indebtedness more than six-sevenths belonged to the part- 
ners of No. 9. Moreover, this change was made without, so far as the 
books show, Term No. 11 or the partners thereof making any com- 
pensation whatsoever to the partners of Term No. 9 for the account 
which the latter had (as above shown) practically purchased from the 
firm of Alsop & Company, by fully meeting (save as to the interests 
held by Wheelwright and Hoppin) the No. 9 account, most of it by 
the middle of 1872 and all of it (save as to Wheelwright and Hoppin) 
by the middle of 1873. It will be recalled that the sum was paid by 
collecting therefor from the individual partners of Term No. 9, to 
whom the indebtedness due from Gama at the beginning of Term No. 
11 had been charged. 

This attempted change in the entire account was accomplished as 
follows : 

Although the "suspense account" of Alsop & Co. Term No. 11 
stood balanced at the close of 1873 and so remained until Decem- 
ber, 1876, yet in this month (the same in which the agreement with 
Bolivia was concluded) this account was reopened by making three 
charges, (1) a debit item ''To P. L. Gama'' for $180,990.95 (the same 
sum that had been credited as of the same date to account of Term 
No. 9 as pointed out above), (2) a credit item of $835,000 "by the 
Government of BoUvia'' (this is the principal recognized as due from 
BoUvia to Alsop & Company in the contract of December 26, 1876), 
and (3) a second credit item of $230,000 called " the special advance 
account'' (which is the amount recognized in the contract with Bolivia 
of December 26, 1876, as due from the Government of Bolivia to 
Alsop & Company as accrued interest — the contract itself gives the 
accrued interest as 240,700 boKvianos). 

At the same time an account was opened with the Government of 
Bolivia in which they charged the Government of Bolivia "to sus- 
pense account" $835,000 and a further sum of $41,750 "to interest 
account," no credits on this account being given. 

It would thus appear, so far as the books show, or indeed so far as 
correspondence shows, that without paying to the partners of Term 
No. 9 who had met the Gama indebtedness personally, as set forth 
above, any sums whatever in compensation for the amounts of the 
Gama indebtedness which they had met. Term No. 11 now proceeded 
to attempt to appropriate this credit against Bolivia to itself, and 
the same is thereafter so carried through the books. 

While reasons for this attempt might be conjectured, it appears 
unnecessary to do so. But in the absence of any evidence whatso- 
ever going to show some transaction between the partners of Term 
No. 9 and Term No. 11, by which this credit was appropriately trans- 
ferred from the partners of Term No. 9 to Term No. 11, the real status 
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of the amounts brought over from No. 10, and charged against No. 9, 
and finally met by the individual partners of No. 9, cannot be re- 
garded as altered merely by this changed method of bookkeeping, 
and it must therefore still be considered that the fund in its propor- 
tionate amount belongs to the partners of No. 9, notwithstanding 
this book entry. 

Therefore, so far as the books of account show on their face and 
subject to any accounting or arrangement which may be had or may 
have been had between the various parties in interest, the fund under 
distribution should, it would seem, be apportioned by paying to the 
partners of Term No. 11 their proportion of the fund corresponding 
to $186,385.50 or the proper .part thereof (as that has relationship to 
the whole amount of the Gama indebtedness of $1,287,595.76) and 
by paying the balance to the partners of Alsop*& Co. Term No. 9 in 
the proportions in which they assumed the Gama indebtedness which 
came over from Term No. 10. How far this plan has been modified 
by the mutual agreement of the parties, so far as the Department's 
distribution is concerned, will be considered later. 

Turning now to another aspect of the case — 

On April 7, 1875, an account was stated between Gama and Alsop 
& Company, and signed by '^ Alsop & Co. in Liqn.'' and ^' Pedro 
Lopez Gama", recognizing as due from Gama to Alsop & Company 
$1,287,595.76. As already pointed out, this was made up from the 
amount brought over from Term No. 10 plus interest and from the 
^'special account" of advances made by Term No. 11 to Gama, the 
latter sum equaling $186,385.50, as stated in the account. 

Two days later, on April 9, 1875, Gama and ^'Messrs. John Wheel- 
wright and George Frederick Hoppin, citizens of the United States 
of North America, both of this vicinage, acting in their capacity of 
liquidating partners of the commercial firm of Alsop & Co., Val- 
paraiso, by virtue of the power conferred upon them in Article 12 of 
the partnership contract'', entered into an agreement by which Gama 
transferred to Messrs. Alsop & Company, certain rights which he, 
Gama, possessed against Bolivia, such transfer to be a settlement 
of the indebtedness as above stated. 

At the end of this document of transfer, as witnessed before the 
notary public, it is stated — 

"That Messrs. Wheelwright and Hoppin are agents of Alsop & Co., in liquida- 
tion, is shown by the following article: *The above and responsible partners are 
Mr. John Wheelwright and Mr. George F. Hoppin.' " (Appendix to the Counter 
Case of the United States, p. 35.) 

The quotation here is from the second article, which actually reads 
''The managing and general partners are John Wheelwright and 
George F. Hoppin, in Valparaiso^\ 
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It is seemingly the contention of certain creditors of Alsop & Co. 
Term No. 11 that the description of the parties representing Alsop 
& Company in this transaction, as set forth in the provisions just 
quoted in the last two preceding paragraphs, and in the preamble 
of the agreement, to wit: 

"Mesere. John Wheelwright and Geoige Frederick Hopping citizens of the 
United States of North America, both of this vicinage, acting in their capacity 
of liquidating partners of the commercial firm of Alsop & Co., of Valparaiso, by 
virtue of the power conferred upon them in Article 12 of the partnership con- 
tract." 

fixes in Alsop & Co. Term No. 11, irrevocably and apparently beyond 
the power or right of question by the Secretary of State, the title 
to the fund recovered by virtue of this assignment; and that this is 
confirmed by the recitation in the contract of December 26, 1876, 
that the contract is by and between John Wheelwright, ''representa- 
tive of Alsop & Company of Valparaiso,^ ^ and the Government of 
Bolivia. 

A number of considerations lead to the view that, in the light of 
the discussion already had, this conclusion is erroneous. 

In the first place the books appear to show that ''Alsop & Co., 
Valparaiso'', was a general expression used to indicate any and all of the 
terms indiscriminately, in connection with the accounts of eariier 
terms, and therefore {hat no special significance is to be attached to 
these words. 

In the next place,, the invocation, in* the Gama assignment, by 
Wheelwright and Hoppin of their powers to make the agreement, 
by reason of their being "managing and general partners'', does not 
appear of particular weight, considering the fact that the partner- 
ship term as fixed by the articles had expired more than two years 
before, at which time the rights and powers of the partners named 
as '^ general partners" ceased and determined, and of the further 
fact that one of the articles of copartnership (No. 12) provided 
expressly for a contingency of this sort. In other words, at the 
time these documents were drawn the general powers of Wheel- 
wright and Hoppin had terminated and their powers, if any, were 
to be looked for in accordance with the special stipulations of Arti- 
cle 12 on this point. 

Article 12 of the partnership agreement of Term No. 11, cited by 
the parties to the Gama agreement as the source of authority of those 
acting for Alsop & Company, provided, as to the winding up of the 
company's affairs, as follows: 

"Should the firm be continued after December 31, 1873, for account of most 
of the parties to this contract, the liquidation of the affairs of this term will be made 
by the successors of the acting partners here mentioned upon terms to be arranged 
with them. If not so continued the acting partners here mentioned (or one of 
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them with the approval of the silent partners) shall liquidate the business of 
this term giving if necessary six months of their or his time to this object. 

"The actual expenses of said liquidation are to be borne by Alsop & Co. and if 
attended to by one partner only, he is to receive compensation therefor at the 
rate of Four thousand five hundred dollars per annum for the six months named, 
or if by both partners each at the rate of Three thousand dollars per annum for 
the same period. At the expiration of the said six months, and provided all the 
liabilities arising from the business (excepting the capital and profits) be paid 
off, the remaining assets are if practicable to be realized and any outstanding 
therefrom are to be placed in the hands of a competent party or parties (to be 
approved of by the special partners) for final liquidation unless otherwise ar- 
ranged under a special agreement." 

Two points are to be observed with reference to the provisions of 
this article: first, that the acting partners were to act as liquidators 
of the firm for a period of six months, and, secondly, that after the 
six months 

"any outstanding (assets) therefrom are to be placed in the hands of a competent 
party or parties (to be approved of by the special partners) for final liquidation, 
unless otherwise arranged under a special agreement." 

That is to say, it would seem that the handling of assets after the 
six months' period would be by an agent rather than by a liquidator, 
imderstanding the latter term to mean one who acted for the firm in 
winding up its affairs under the articles of copartnership. In other 
words, as the firm was not continued after December 31, 1873, the 
firm of Alsop & Co. No. 11, as a going concern, ceased, by its articles 
of copartnership, to exist on June 30, 1874, the date of the expiration 
of the six months' liquidation period provided in the articles. There- 
fore, anyone acting for the interests of the partners after the six 
months must show a special authority, or, in other words, must show 
that he was the authorized agent in the premises. 

This was thoroughly understood by all of the partners at the time 
and subsequently. Moreover, it would seem that at the time Messrs. 
Wheelwright and Hoppin took the assignment from Gama (April 9, 
1875), as also at the time Mr. Wheelwright made the contract with 
Bolivia (December 26, 1876), neither of them held any special power 
or authority to act. This appears evident, first, from the fact that 
they do not recite such authority (though the correspondence ap- 
pears to show they thoroughly understood the matter), and, secondly, 
because Mr. Wheelwright in his later letters states that his sole 
powers were a 'Hacit authorization'^ under the provisions of the 
article of copartnership. 

He makes this perfectly clear in a letter to Mr. Prevost in which he 
says, under date of May 5, 1883 — 

**In reading same [certain powers of attorney given to Mr. Prevost by the 
partners] I note that no clause appears, canceling the tacit authorization held 
L. hitherto by the writer, in virtue of the contract or articles of copartnership." 
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In another letter to John Stewart Jackson he says (July 5, 1883) : 

"The trouble existing is that the liquidation has lasted so long, my *personica' 
might be questioned as the clause referring thereto is not at all clear, and might 
be contested, which would not answer my purpose." 

Again, in a letter dated October 29, 1884, to Mr. Prevost, Mr. 
Wheelwright speaks of "my 'personica' as acknowledged by Bolivia 
in the contract of 1876'', and further says: 

"Notwithstanding the recognition of 'personica' in the contract alluded to, and 
which Pineda thinks sufficient, he entertains some fear from the use of the words 
quoted, that the Government of Chile may exact the presentation of the articles 
of copartnership, and that after the lapse of so many years, and the stipulation in 
same about liquidation for the term of six months, it may be objected to, as 
defective in authorization. Although nothing expresses that it was to terminate 
at the expiral of that period, nought is stipulated about its continuance for the 
reason that it was supposed another term of years would follow, as had been the 
case previously. * * * 

** I then took for his perusal the power of attorney held by your good self, which 
he found in order, with the exception that to make it thoroughly efficacious, the 
name of all the partners, including Mr. Hoppin, should appear therein; and that 
as it is it might also be objected to. I mention these circumstances, as it would 
be exceedingly unfortunate at this juncture to encoimter any flaw, however 
trivial in reality that would impede a final settlement." 

Regarding the necessity for a power of attorney in order that any- 
one acting might do so properly, Mr. Prevost, writing to Mr. Frederick 
Chauncey of New York, under date of June 28, 1882, succinctly says: 

"Altho it may be just yet possible to continue working along as heretofore 
without such power of attorney, an emergency can arise at any moment to render 
its possession, not only of importance, but of absolute necessity toward carrying 
out some point of vital advantage, which might otherwise be frustrated. 
******* 

"I would not, on any consideration, again broach the question of a Power of 
Attorney to Mess. Ward for, altho' I consider a document of this nature from the 
copartners of paramount importance, it is not so in the case of the simple creditors 
from whom letters of license, referring to your Power of Attorney, will be 
sufficient.*' 

It is moreover to be observed that this plan of acting by power of 
attorney for the partners of earlier terms seems to have been the plan 
usually followed in similar cases in dealing with assets of earlier 
terms. For example, it appears that Mr. Foster made arrangements 
with the managing partners of Term No. 11 regarding this very Gama 
accoimt, through and by virtue of powers of attorney which he held 
from the partners of No. 9. 

[See letter from Mr. Ferguson to Messrs. Wheelwright and Hoppin, December 
19, 1870, and see generally for statements showing need for powers of attorney, 
Mr. Wheelwright to Mr. Prevost, May 27, 1882, June 19, 1882, December 11, 1882, 
January 8, 1883, February 17, 1883, August 15, 1883, February 27, 1884, February 
18, 1885, February 25, 1885, March 5, 1885, March 11, 1885, March 26, 1885, April 
4, 1885, June 3, 1885, July 29, 1885, October 7, 1885, October 21, 1885, December 
9, 1885, January 6, 1886, and March 24, 1886.] 
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It is thus quite clear that Mr. Wheelwright, and also Mr. Hoppin, 
when acting after June 30, 1874 (at which time their authority to act 
as managing partners of Term No. 11 expired, under the provisions of 
Article 12 of the copartnership agreement), acted under a "tacit 
authorization'' to represent the partners rather than the firm itself, 
and the letters above quoted and cited show that the partners them- 
selves considered that operations without special authorization in the 
form seemingly of powers of attorney was uncertain and indeed 
hazardous. 

Moreover, the correspondence above referred to and in part quoted 
appears to show that (aside from the powers held by Mr. Foster in 
1870) powers of attorney were obtained as early as 1883 from the 
partners, authorizing, as it would seem, Mr. Prevost to act in their 
behalf; and it is certain that later, in 1885-1890, powers of attorney 
were given to Mr. Prevost by various of the partners (Case of the 
United States, Appendix 1, p. 310, et seq.) authorizing Mr. Prevost to 
act for them in South America in connection with their accounts. 

It is perfectly evident from the books that Mr. Wheelwright, in 
acting imder his "tacit authorization'' in winding up the affairs of 
"Alsop & Co., Valparaiso", acted not only for the partners of Term 
No. 11, in matters connected with that term, but that he also acted 
for the various partners in attending to their interests in connection 
with transactions had by earlier terms of Alsop & Company. In other 
words, Mr. Wheelwright appears to have acted for Alsop & Company 
generally — all of its terms — ^which, broadly speaking, were "in liqui- 
dation"; that is, their accounts were being wound up, and nof merely 
for Term No. 11 or its partners. This is shown by the fact that not 
only did he handle affairs for the partners of No. 9 in connection with 
this Gama claim (although because of its large amount it was ^ the 
principal asset outstanding from any term), but he also collected 
other claims belonging to earlier terms, and in all probability fol- 
lowed the custom of the firm itself and apportioned them among the 
members of the particular firm to which the credit belonged. 

[See account with Term No. 9 for collections made for that Term; and letters 
from Mr. Foster to Mr. Wheelwright, December 7, 1874 — regarding a collection 
for Term No. 8; Mr. Prevost to Mr. Fabbri, January 21, 1876 — regarding collec- 
tions for " former terms of Alsop & Co. "] 

In thus acting for earlier terms and their, partners, Mr. Wheel- 
wright was merely following the general plan seemingly always 
adopted by Alsop & Company where each succeeding term undertook 
to do what it might and could in collecting for the partners what was 
due on the old accounts of earlier terms, distributing such collections 
in accordance with the plan of distribution followed in the term to 
which such credit belonged. This plan was followed consistently by 
Term No. 11, which collected for the partners of former terms 



Digitized by 



Google 



74 DISTRIBUTION OF ALSOP AWAKD. 

(whether partners of Term No. 11 or not) accounts of Terms Nos. 
5, 6, 7, 8, 9, and 10, and distributed each of them, not in accordance 
with the plan of distribution of Term No. 11, but seemingly in ac- 
cordance with the plan of the term of which the account was an 
asset. 

It is therefore submitted that the mere recitation by way of de- 
scription, in order to give him a *^personica'' that Mr. Wheelwright 
was the /^representative of Alsop & Co., of Valparaiso'' (as he was 
described in the formal contract with Bolivia, from which the fund 
under distribution had been derived), does not and can not, in view 
of the custom of the company and of his own contemporaneous 
action in other cases, mean that of necessity he was acting for Term 
No. 11 only nor for the partners of Term No. 11 alone. And on the 
other hand, the ownership of this fund, as already shown, makes it 
perfectly clear that in this case, as in others, he was acting both for 
the partners of Term No. 11 and Term No. 9 (amd for himself and 
Mr. Hoppin under their special agreement), who had in reality pur- 
chased the major part of the Gama debt from the firm itself. 

From all of the foregoing it is submitted that, looking solely to the 
books of Term No. 11 and the correspondence passing between the 
various partners during the time the matter was under discussion, the 
Alsop Award should be distributed in accordance with the following 
plan, so far as the primary interests are concerned: 

There should be given to the partners of Term No. 9 the entire 
award, ^minus that proportionate share thereof which corresponds as 
compared with the entire Gama debt to the advances actually made 
to Gama during Term No. 11 (seemingly amounting in round num- 
bers, so far as shown by the books, to $180,000), which latter described 
amount should go to the partners of Term No. 11. In distributing 
this sum to the individual partners of Term No. 9 it should be appor- 
tioned to the individuals in the same proportions in which the respect- 
ive partners contributed in meeting the indebtedness itself. The 
amount going to the partners of Term No. 11 should be distributed 
among the various partners of that Term in accordance with the 
provisions of the articles of copartnership of that Term. 

Whether or not there are claims as between the two classes of par- 
ticipants by reason of other transactions and accounts carried on 
between them is not (those being matters affecting debtors and 
creditors) for the Secretary of State to pass upon. 

However, the representatives of all the partners of Term No. 9 
who are shown by the books to be interested in this matter (save only 
Jackson, whose legal representative is undertaking to release his 
interests in the matter to the other partners) and all of the partners 
of Term No. 11, including the sole surviving partner, Mr. Henry 
Chauncey, and the representative of Mr. Wheelwright (in whose 
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name the contract with Bolivia was made) have signed an agreement 
in which they declare in Article 1, as follows: 

"The Alsop award belongs to, and has been made for the benefit of, the following 
named estates and in the proportions indicated, viz: 
Estate of Joseph W. Alsop, deceased, 7i per cent plus J of 20J per cent. 
Estate of Henry Chauncey, deceased, 7J per cent plus J of 20J per cent. 
Estate of Edward McCall, deceased, 7J per cent plus J of 20J per cent. 
Estate of Stanhope Prevost, deceased, 7J per cent plus J of 20J per cent. 
Estate of Theodore W. Riley, deceased, 7 J per cent plus J of 20 J per cent. 
Estate of George J. Foster, deceased, 20i per cent plus J of 20J per cent. 
Estate of George G. Hobson, deceased, 21 J per cent plus i of 20 J per cent. 
Estate of John Wheelwright, deceased, i of 20i per cent. 
Estate of George F. Hoppin, deceased, ^ of 20J per cent. 

" Wherever, in subsequent Articles of this agreement, provision is made for 
the payment of our respective proportionate shares of such sum or sums as may 
be fixed for the settlement of any claim or claims against the said award, it shall 
be understood that such provision applies only to such of the above named estates 
as become parties to this agreement, and the obligation assumed by each of such 
estates is limited to the proportion which its share in the award, as stated in the 
above table, bears to the sum provided for the payment of any particular 
claim." 

A subsequent article (VI) provides as follows: 

*' This agreement shall become binding upon the parties as they sign the same, 
without the right to withdraw, and, in consideration of the premises and of the 
mutual interests herein recognized, the parties hereto constitute this instrument 
a full and complete assignment, each assigning to the others such shares or interests 
as such others respectively may become entitled to receive under the terms of 
this agreement." 

It will be recalled that this is the agreement which provided that 
the Secretary of State should act as arbitrator with reference to cer- 
tain claims made among and between the various parties in interest, 
and which called forth from the Secretary, in reply to*the request 
made by the parties (as stated in a letter to Mr. Charles Rowland 
Russell, dated May 25, 1912), the statement that — 

"I have given much thought and very careful consideration to the request 
contained in your letter that I act as a sort of arbitrator in the matter of passing 
upon- certain claims referred to in the agreement, and have reached the conclusion 
that, under all the facts and circumstances existing in this case, it would be 
extremely unwise for me to attempt to pass upon the claims referred to; or, in 
fact, to do anything other or further in this matter than is required by my duty 
under the law to distribute the award." 

While one of the parties in interest (Mr. Tyng, representing the 
Wheelwright interest) contends that the agreement above quoted 
''must stand or fall as a whole'' and that ''there was certainly no 
intention upon my part, nor, I believe, on. the part of various other 
parties in interest, that one or more sections of that agreement should 
be eflFective if the others were not'' (see Mr. Tyng's letter of June 
11, 1912), none of the other parties have communicated any such 
view to the Department. 
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Moreover, in view of the statement made in Article 6 that "this 
agreement shall become binding upon the partis as they sign the 
same without the right to withdraw"; 

Further, in view of the statements of the letter communicating the 
agreement signed by all the parties in interest that the agreement — 

"is designed to settle definitively as between the claimants, the proportionate 
share each of the partnership claimants has in the said award, and also to adjust 
and settle in an amicable manner the claims of general counsel and of those persons, 
named in the agreement and signatories thereto, claiming compensation or re- 
imbursement for services rendered or expenses incurred for the general good and 
the prosecution of the Alsop claim"; 

Again, in view of the further statement in the succeeding paragraph 
of such transmitting letter that — 

*' we venture to hope that you will give effect to that clause of the agreement 
which refers these questions to your decision"; 

In view of the fact that the agreement clearly does provide, as indi- 
cated by the signers thereof in their transmitting letter, for two 
transactions, first, the proportioning of the award as among the 
claimants, and, secondly, the settlement in an amicable manner of 
certain claims made by certain persons to parts of the awards, which 
two matters are in the agreement set forth entirely independent one 
of the other, there beiQg no word or dependence running from one 
to the other; 

And, finally, in view of the fact that the instrument in question by 
its very terms (Art. VI) constitutes an assignment of the interests 
thereiQ specified and provided for — 

It is submitted that the contentions of Mr. Tyng on this point are 
not well founded and that the agreement does stand with reference 
to the first purpose named, although it fails to accomplish the second 
purpose for which it is made by reason of the determination of the 
Secretary of State not to act as arbitrator in this matter. 

It is, therefore, finally submitted that the primary interest in this 
award should be distributed according to the following plan and to 
the following persons, to wit: 

Estate of Joseph W. Alsop, deceased, 7 J per cent plus i of 20 J per cent. 
Estate of Henry Chauncey, deceased, 7 J per cent plus J of 20^ per cent. 
Estate of Edward McCall, deceased, 7^ per cent plus J of 20J per cent. 
Estate of Stanhope Prevost, deceased, 7i per cent plus J of 20 J per cent. 
Estate of Theodore W. Riley, deceased, 7J per cent plus J of 20J per cent. 
Estate of George J. Foster, deceased, 20 J per cent plus i of 20 J per cent. 
Estate of George G. Hobson, deceased, 21J per cent plus J of 20J per cent. 
Estate of John Wheelwright, deceased, J of 20J per cent. 
Estate of George F. Hoppin, deceased, J of 20J per cent. 

Whether or not any or all of these estates are liable to the creditors 
of any of the terms of Alsop & Company (as certain creditors are 
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contending) -and in what amounts, are matters with which the Sec- 
retary has nothing to do, since such creditors hold derivative inter- 
ests which should, as already pointed out, be adjudicated by appro- 
priate actions in the courts. It is, however, recommended that, 
in order that such creditors may be amply protected in the matter 
of any rights that they may possess as against the parties men- 
tioned, certificates on the Secretary of the Treasxuy be issued in 
favor only of the duly bonded executors or administrators of the 
various estates. 
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V. Parties Claiming Otherwise than as Primary Claimants. 

1. parties claiming as heirs, devisees, or legatees op primary 

claimants. 

A. Estate of Henry Chauncey (partner of Term No, 9), 

(a) Certain differences appear between Henry Chauncey (sole sur- 
viving partner of Term No. 11, and son of Henry Chauncey, partner 
of Term No. 9) and William Wetmore Crj'^der, executor under the 
last will and testament of his wife, Helen Chauncey Cryder, daughter 
of Henry Chauncey, partner of Term No. 9, regarding the interest 
of the estate of Helen Chauncey Cryder in the Alsop Award. There 
is some evidence in the Department that these differences have been 
adjusted. 

(&) Differences also appear to exist between William Wetmore 
Cryder, as executor of his wife's estate, and his daughter, Helen 
Beatrice Cryder, who comes in her own right and as one appointed 
by *'one of the Masters in Lunacy of the High Court of Justice in 
England as the Receiver of the property of Clara Lucy Pomeroy 
Cryd^'', her sister — the two apparently claiming as residuary legatees 
of their mother. 

As the questions involved are not cognizable by the Secretary of 
State under the jurisdiction conferred upon him by statute, it is 
recommended that these parties be referred to the duly bonded 
administrator or executor of the respective estates involved for an 
adjustment of such differences as may exist, and that the respective 
parties be so notified. 

B. Estate of Edward McCaU. 

"The claimants are Miss Mercedes Echenique y Tristan, Mjne. Joaquina For- 
celledo y Tristan, widow of Tristan, Miss Elina Forcelledo y Tristan, Mme. 
Joaquina Tristan de Tillit, Mr. Joaquin P. Lan franco y Tristan, and Mr. Juan 
Martin Econique, as heirs of their deceased aunts, Mercedes and Rosario Tristan, 
the latter having been the daughters of Manuela Tristan, widow of Domingo 
Tristan, who, it is alleged, was married to Edward McCall of Alsop & Company." 

For the reasons given in connection with the preceding case — the 
Estate of Henry Chauncey — it is recommended that these parties be 
referred to the duly appointed and bonded administrator or executor 
Ithe McCall estate for an adjustment of their differences. 

78 
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2. PARTIES CLAIMING COMPENSATION FOR SERVICES PERFORMED IN 
CONNECTION WITH THE ALSOP CLAIM. 

A. By persons whose claims Jtave been recognized hy parties having 
primary interests as hereinbefore named. 

Article II of the agreement entered into by the various parties in 
interest, and transmitted to the Department under date of May 13, 
1912, provides as follows: 

"From the eum awarded, the expenses incurred by the Grovemment in the 
prosecution and arbitration of the Alsop claim, in such amount as the Honorable 
Secretary of State may direct, shall first be deducted; and also an allowance of 
Two thousand and sixty-five dollars claimed by Mr. Edward Jackson, of Chile, in 
the adjustment of his personal account for expenses and services with the Depart- 
ment of State, and referred to by the Secretary of State in his letter to Mr. Edward 
Jackson of August 17, 1911; and an allowance of five hundred dollars to Mr. 
Edward Q. Jackson, of Middle town. Conn., in full satisfaction and discharge of his 
claim s^inst the said award on account of his services and expenses in examining 
and investigating, at the request of general counsel and others interested in the 
said award, the accounts of Jackson Brothers, of Valparaiso, Chile. 

"The Honorable Secretary of State is authorized and requested to make pay- 
ment to Edward Jackson, of Chile, and to Mr. Edward Q. Jackson, of Middletown, 
Conn., of our aforesaid respective proportionate shares of the sums above provided 
for in the settlement of their said respective accounts, upon proper receipts and 
releases being executed by them." 

It is recommended that, unless objection be oflFered, certificates 
in favor of these payees, Edward Jackson and Edward Q. Jackson, 
be issued for the amounts indicated, as a matter of grace and con- 
venience to the parties. 



B. 



By persons whose claims have not been recognized by the parties 
having the primary interests as hereinbefore named. 

(a) Heirs of John Wheelwright. — ^The heirs of John Wheelwright 
have submitted a memorial *'in support of their claim to be awarded 
compensation for Mr. Wheelwright's services as liquidator of Alsop 
& Company '\ 

This claim does not appear to be based on any contract or instru- 
ment between Mr. Wheelwright and the parties in interest, and 
it would appear from the general agreement of the parties, trans- 
mitted to the Department under date of May 13, 1912, that the 
claim is not admitted, at least in amount, by such parties in interest. 
Apparently no definite sum is asked for, but it is suggested that 
the heirs ''feel that they would be entitled in all justice and legality 
to at least one-half of the entire amount allowed as compensation 
for the liquidators'', and that ''if 15 per cent of the award were 
apportioned to meet these liquidators' fees, it would be neither 
unreasonable nor excessive". 
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(6) The Executrix of Henry 8, Prevost — ^'Mrs. Benjamina Hen- 
debert de Prevost as sole executrix of Henry S. Prevost, deceased", 
presents a memorial '^ for an allowance for the services and expenses 
of her testator as liquidator of the firm of Alsop & Co , formerly 
of Valparaiso''. 

It appears that the claim is not based upon an express contract 
and that it is not admitted, at least in amount, by the parties in 
interest. A request is made that the claim be settled by — 

*'an allowance equal to ten per cent of the gross amount of the award" ren- 
dered by the Amiable Compositeur j and *'an additional sum of Fifteen thousand 
dollars ($15,000) for traveling and other necessary expenses." 

(c) Mrs, Teresa 0, de Prevost, — Mrs. Teresa O. de Prevost pre- 
sents a memorial — 

"for an allowance for special services and expenses, incurred during t^e seven 
years in which she has devoted herself to the execution of the trust committed 
to her by the liquidator, Henry S. Prevost.*' 

It appears that the claim is not based upon an express contract 
and that it is not admitted, at least in amount, by the parties in 
interest. No definite amount appears to be asked for, but she 
prays for a sum which, under the circumstances narrated, ''in equity 
and good conscience, will correspond to such services and sacrifices ". 

In an amended memorial, sworn and subscribed to on May 16, 1912, 
Mrs. Prevost also -bases claim for compensation for services on the 
ground that she is the substituted liquidator of Henry S. Prevost 
under certain powers of attorney held by the latter. 

(d) Mr. Henry Chauncey, — ^Mr. Henry Chauncey, as appears from 
Article IV of the agreement of the parties transmitted May 13, 1912, 
makes claim — 

"f<M: services claimed to have been rendered by the said * * * Henry 
Chaimcey * * * as liquidator or liquidators of the firm of Alsop & Co. or 
otherwise rendered as representing or in behalf of or for the benefit of all of the 
Alsop claimants in connection with their said claim." 

The claim does not appear to rest upon an express contract, and is 
not admitted, at least in amount, by the parties in interest. No 
definite amount is asked for. 

(e) Mr, Charles E, Jackson, — Mr. Charles E. Jackson, as likewise 
appears from Article IV of the agreement of the parties, transmitted 
May 13, 1912, makes claim — 

"for services claimed to have been rendered by the said * * * Charles E. 
Jackson * * * as liquidator or liquidators of the firm of Alsop & Co., or other- 
wise rendered as representing or in behalf of or for the benefit of all of the Alsop 
claimants in connection with their said claim.'' 

This claim does not appear to be based upon an express contract 
and is not admitted, at least in amount, by the parties in interest. 
No definite sum is prayed for. 
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In view of the circumstances stated with reference to these claims 
of each of these estates and individuals, namely, the Heirs of Jolm 
Wheelwright, the Executrix of Henry S. Prevost, Mrs. Teresa O. 
de Prevost, Mr. Henry Chauncey, and Mr. Charles E. Jackson, 'and of 
the fact that the claims are not admitted, at least in amount, by the 
parties in interest, it is clear that they do not fall within the jurisdic- 
tion of the Secretary of State as provided by the statute, and it is 
recommended that the parties be so advised. 

3. PARTIES CLAIMING BY VIRTUE OF ATTORNEYS^ FEE AGREEMENTS, 
ORDERS FOR PAYMENT, OR ALLEGED ASSIGNMENTS — EITHER FROM 
ALL THE PARTIES IN INTEREST OR FROM PARTICULAR INDIVIDUALS 
OR ESTATES. 

A. Claim of Messrs, Boutwell and Prentiss for attorneys' fees. 

A dispute exists in this case between the attorneys named and 
various of the parties in interest as to the amount of the fee called 
for by a contract, the attorneys insisting that it calls for 15 percent 
of the ^* amount recovered'^ and the parties holding the adverse view, 
seemingly contending that it calls for but 10 per cent of the ' 'amount 
recovered". The contract appears to be a mere attorney's fee agree- 
ment and does not on its face purport to be an assignment. 

As this involves a dispute between the parties possessing the 
primary interest in the award and persons holding interests derivative 
therefrom, the controversy is not within the jurisdiction of the 
Secretary as provided by statute. It is recommended that the parties 
be so advised. 

B. Fee Agreement in favor of Mr. Crammond Kennedy. 

On December 1, 1905, ''Benjamina Hendebert de Prevost by Teresa 
O. de Prevost, attorney in fact", made with Mr. Kennedy a fee agree- 
ment, Mrs. Benjamina Hendebert de Prevost being described as 
''widow and universal heir of the late Henry S. Prevost", which 
agreement provides that Mr. Kennedy is to receive as compensation 
for services to be rendered by him — 

* * a sum which shall be equal to 10 per cent of any and all sums to which she may be- 
entitled and which may or shall be received by her individually or as universal 
heir of the late Henry S. Prevost in respect of his interest in the said firm and of 
the interests of the said George G. Hobson and Edward McCall or either of them> 
for or on account of the said claim of Alsop and Company against Bolivia and Peru> 
and also a like sum or percentage in respect of the amounts that may or shall be 
allowed and paid to her for the services, expenses and advances of the said Henry 
S. Prevost as liquidator of the said firm of Alsop & Company, which compensation 
is hereby constituted and declared to be a lien upon the right, title, share or 
interest of the said Benjamina H. de Prevost, individually and as such universal 
heir, in and to the proceeds of the said claim.' ' 
57102—12 6 
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It will be observed that this is a mere contract to pay and does not 
purport to be an assignment. Moreover, there appears to be some 
disagreement between the parties regarding this employment, as has 
been shown in the correspondence passing between them regarding 
the interest of Jackson Brothers of Valparaiso and the relationship 
of the parties thereto. 

In view of the fact that the agreement is not a direction to the 
Secretary to pay, and in view of the fact that the parties are thus in 
seeming disagreement, it would seem that the matter is beyond the 
jurisdiction of the Secretary and it is recommended that the parties 
be so advised, 

C. Orderin favor of Jackson Brothers J Valparaiso, 

In an instrument signed by the various parties in interest at 
different dates (from March 28, 1912, to July 29, 1912) an order is 
given on the Secretary of State by the persons representing thd estates 
of the parties heretofore named as the primary beneficiaries of the 
award, for the payment to Arthur S. Jackson, representing certain 
parties in interest and named in the instrument, of $125,000 from the 
amount of the award. While there appeared at first to be some 
difference of opinion regarding this matter, among the parties, all have 
signed the instrument, and therefore join in the order. The sum 
actually going to Mr. Jackson (after the deduction of ^15 per cent 
noted below) would be $106,250. 

In connection with this order two other instruments, one an assign- 
ment and one an order, are to be considered: 

(a) Assignment to Crammond Kennedy hy Arthur S, Jackson of 15 
per cent either of 17i per cent of the award (the amount called for 
in the first instrument signed by the parties regarding this matter, 
which has been superseded by the instrument constituting the order 
for $125,000) or ^'of whatever sum may be paid by the Secretary of 
State, or any oflScer or Department of the Government of the United 
States, for or on account thereof. This sum would equal $18,750. 

(&) Order in favor of Mrs, Teresa 0, de Prevostj signed hy Mr. 
Crammond Kennedy j for $6,250 to be paid from the 15 per cent accruing 
to Mr, Kennedy under the assignment executed in Mr. Kennedy's 
favor by Mr. Arthur S. Jackson. 

Inasmuch as all parties interested are in agreement with reference 
to these orders and assignments, it is recommended that certificates 
be issued for their payment, as a matter of grace and convenience 
to the parties. 

D. Order in favor of Mr, Crammond Kennedy, 

Under date of May 15, 1912, ^'George McCall, executor of the last 
will and testament of Anne McCall, deceased'', who appears to be 
the legal representative of Edward McCall (partner of Alsop & Co. 
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No. 9), requested the Secretary to pay to Crammond Kennedy 
''as attorney for the heirs at law and next of kin of Maria Moreyra 
de Prevost, widow and devisee of the late Samuel Stanhope Pre- 
vost", $18,589.50 ''out of the share of the Alsop award pertaining 
to the interest of the late Edward McCall as one of the partners of 
Alsop & Co." in settlement of a certain "deed of settlement" referred to. 
In view of the fact that some question has been raised regarding 
the power of attorney held by Mr. Kennedy, it would seem that the 
issues raised are not within the jurisdiction of the Secretary and it is 
therefore recommended that the order be not recognized and that the 
parties be so advised. 

E; Claim of the Estate of Henry S, Prevost against the Estate of 
George G, Hobson under an alleged equitable assignment, 

"The estate of Henry S. Prevost, or the heirs of Stanhope Prevost, 
or of his widow, the late Dona Maria Mauricia Moreyra de Prevost, 
deceased ", have filed with the Department a claim "upon the interest 
which the late George G. Hobson had in the firm of Alsop & Company, 
Terms No. 9 and No. 10, in respect of the Gama claim now merged in 
the Alsop award". This claim is for the sum of $25,000 and accrued 
interest based upon a loan of $25,000 made by Stanhppe Prevost to 
George G. Hobson in the year 1867. 

It is contended by the Estate of Mr. Henry S. Prevost that an order 
addressed by George G. Hobson to Alsop & Company to hold at the 
disposal of Henry S. Prevost, the executor of Stanhope Prevost, 
deceased, certain sums named, under conditions specified, coupled 
with a power of attorney subsequently given by Mr. Hobson to 
Henry S. Prevost authorizing Prevost to act for Hobson under and in 
circumstances and conditions set forth, constituted an equitable 
assignment of the sum due Prevost from Hobson which should now be 
recognized and acted upon by the Department of State in its dis- 
tribution of the Alsop Award. The Estate of George G. Hobson con- 
tests these arguments and conclusions. 

As the claim of the Prevost estate is based on a derivative right and 
involves a contested equitable assignment, it is of the class of claims 
not falling within the jurisdiction of the Secretary, and it is recom- 
mended that the parties be so advised. 

F. Assignment to Robert A, Young, 

Under date of September 7, 1911, there was transmitted to the 
Department an assignment running in favor of Mr. Young and signed 
by "Florence Hobson, May G. Hobson Brown, Jefferson D. Norris, 
Santa M. Norris", the "lawful heirs of George G. Hobson'', for 15 
per cent "of such amount as may be found to be due to the heirs 
or assigns of the said George G. Hobson''. 
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Later, on July 6, 1912, ''John E. Semmes, Jr., Administrator c. t. a. 
estate of George G. Hobson", made to Mr. Young a like assignment of 
like amount — 

*'such fifteen per cent to be computed from the total amount awarded to the 
HobsoD estate, including any amount that may be awarded to any claimant or 
claimants against said estate." 

It is recommended that a certificate be issued for the payment of 
the 15 per cent thus assigned, as a matter of grace and convenience 
to the parties. 

4, CLAIMS or CREDITORS AGAINST ONE OR MORE OF THE TERMS OF 
ALSOP & COMPANY, OR THE PARTNERS THEREOF. 

A. Claim of Baring Brothers cfe Company, 

This company, through its attorney, Mr. John S. Blair, make a 
claim, as creditors, against either Alsop & Co. Term No. 11, or against 
the partners thereof (it is not quite clear which), for some $320,719.06, 
to which sum the company would probably desire to add a further 
amount for interest accrued since the amount was stated. Against 
this claim certain of the parties have filed objections. 

Baring Brothers & Company also make certain claims under an 
instrument filed in the Department and recognizing certain interests 
in Baring Brothers & Company, to which instrument Baring Brothers 
& Company were parties. But this instrument has since been de- 
clared canceled and annulled by all the other parties thereto. The 
claim does not now appear to be admitted by the parties in interest. 
Inasmuch as the circumstances are thus and in view of the findings 
already made as to the primary ownership of the fund, and the power 
of the Secretary to adjust the claims of creditors, the claim does not 
fall within the jurisdiction of the Secretary of State for determination, 
and it is recommended that the appropriate parties be so notified. 

B. Claim of Heirs of Charles G, Greene against {seemingly) Alsop & 
Co. Terms Nos. 10 and 11, or the partners thereof 

The Heirs of Charles G. Greene, through their attorneys, Messrs. 
T. H. Gage and F. E. Chapin, make a claim against Alsop & Co. — 
apparently Terms Nos. 10 and 11, or the partners thereof — for a sum 
not specified, though from a copy of a statement of account seem- 
ingly rendered on December 31, 1901, by '' Edward Jackson, Liqui- 
dator of Alsop & Co. in Liquidation'', it would appear that the books 
of Alsop & Company showed a balance at that date in favor of 
Charles G. Greene of $28,926.56. 

This claim seems not to be admitted by the parties in interest. 

This claim appears to fall in the same category as the claim of 
Baring Brothers, just considered, and it is recommended that the 
claimants be so advised. 
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C. Claim of the Heirs or Estate of E. Rolfe. 

The. Estate or Heirs of E. Rolfe, through attorneys Brandenburg & 
Brandenburg, make claim apparently for $8,503.50, which sum it is 
stated ''still remains unpaid''. This claim is seemingly not admitted 
by the parties having the primary interests. 

The claim falls in the same category with the two creditors' claims 
preceding this, and it is reconmiended that it be so treated. • 

Respectfully submitted. 

J. Reuben Clark, Jr., 
Solicitor for the Department of State. 

August 14, 1912. 
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APPENDIX. 



Computations in the Distbibution o» thb Alsop Awabd. 

Amount of award, United States gold 1906, 666. 78 

Cost of exchange in transferring amount from London to Washington 464. 92 

Net amount received by the United States 906, 201. 86 

Expenses of the United States in connection with arbitration and dis- 
tribution of award 42, 708. 86 



Available balance •. 863, 493. 00 

Less interests payable under agreements: 

Jackson Brothers order * |125, 000. 00 

Edward Jackson order 2, 065. 00 

Edward Q. Jackson order 500. 00 



127,565.00 



Amount available for distribution amoi^ primary beneficiaries 735, 928. 00 

Distributed as follows: 

Joseph W. Alsop, deceased — 

7J per cent of $735,928 $55,194.60 

One-ninth of 20J per cent of $735,928 16, 762. 81 



Henry Chauncey, deceased — 

7i per cent of $735,928 55,194.60 

One-ninth of 20J per cent of $735,928 16, 762. 81 

Edward McCall, deceased — 

7i per cent of $735,928 55,194.60 

One-ninth of 20i per cent of $735,928 16, 762. 81 

Stanhope Prevost, deceased — 

7i per cent of $735,928 55,194.60 

One-ninth of 20i per cent of $735,928 16, 762. 81 

Theodore W. Riley, deceased — 

7i per cent of $735,928 55, 194. 60 

One-ninth of 20i per cent of $735,928 16, 762. 80 

George J. Foster, deceased — 

20i per cent of $735,928 150, 865. 24 

One-ninth of 20^ per cent of $735,928 16, 762. 80 

George G. Hobson, deceased — 

21i per cent of $735,928 158, 224. 52 

One-ninth of 20i per cent of $735,928 16, 762. 80 

Gross amount due 2 174, 987. 32 

John Wheelwright, deceased — 

One-ninth of 20i per cent of $735,928 16, 762. 80 

George F. Hoppin, deceased — 

One-ninth of 20i per cent of $735,928 16, 762. 80 

735, 928. 00 

^ For division of this amount see page 87. 

2 See division of this amount on page1Kl.S7 
86 



71,957.41 
71,957.41 
71, 957. 41 
71, 957. 41 
71, 957. 40 
167,628.04 
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Jackson Brothers. 
Amount due Jackson brothers (sheet 1) 125, 000. 00 

Distribution: 

Jackson brothers, Chile 106, 250. 00 

Crammond Kennedy, assignee 12, 500. 00 

Teresa 0. de Prevost, assignee 6, 250. 00 

125,000.00 

George G. Hobson, deceased. 

Amount due deceased (sheet 2) 174, 987. 32 

Less amount due Robert A. Young, assignee, 15 per cent of 21J per cent 
plus one-ninth of 20J per cent of $863,493, the gross amount available 
for distribution 30, 797. 92 

Due Hobson estate 144,189.40 

(Signed.) Ward A. Fitzsimmons. 

Bureau op Accounts, AugiLst 14 j 1912. 

o 
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